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NOTES. 


Iris one of the results of our system 
of short terms for members of the leg- 
islature, that little systematic progress 
is made in the amendment of the law. 
The law is changed from year to year 
as public or private interests may seem 
at the time to require, but there is no 
body of men who remain in the legis- 
lature together long enough to carry 
out any definite plan. The legislature, 
which adjourned last month, failed to 
provide a general law for the govern- 
ment of cities and to act upon the re- 
port of the commission to revise the 
laws relating to taxation. No definite 
plan has been proposed for any improve- 
ment in the administration of justice 
No enquiry has been made in regard 
to so simple and so important a step 
as that made in England nine years 
ago in permitting equitable pleas in 
actions of law, and the plan that is now 
discussed in England for the codifica- 
tion of the criminal law has attracted 
no attention and has led no one to sug- 
gest an enquiry whether our collection 
of statutes and decisions is the best 
system of criminal law that we are 
capable of devising. 


Tuere have been a number of changes 


13 


made in the law this year—many of 
them much needed—and it is no doubt 
true that changes made from time to 
time as they are required are better 
than far reaching plans of improvement 
which are not prepared with the ut- 
most care and the greatest wisdom. 





Tue following are some of the bills 
of general interest passed at the ses- 
sion which has just closed : 

Chapter 4, approved Feb. 5, provides 
| that appeals from justices courts shall 
ibe heard at the next term after the 
appeal is taken, provided that the ap- 
peal is taken five days and the papers 
are filed three days before the begin- 
ning of the term. 

Chapter 6, approved Feb. 9, amends 
Section 29 of the Orphans’ Court act, 
(Rev. p. 758) so as to include real es- 
tate as well as personal property and 
to provide for notice to the executors 
or administrators. 

Chapter 7, approved Feb. 9, directs 
that the Chancellor and the justices of 
the Supreme Court shall regeive sala- 
ries instead of fees, and fixes the salary 
of the Chancellor at $10,000, that of 
the Chief Justice at $7,500 and that 
of each associate justice at $7,000, pro- 
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vided, however, that when the popula- 
tion of any judicial district shall ex- 
ceed eighty thousand according to the 
latest state or federal census the an- 
nual salary of the justice to whom the 
district may be assigned “shall be in- 
creased by as many dollars as will equal 
two per centum of such excess of pop- 
ulation over eighty thousand.” 

Chapter 8, approved Feb. 9, 
that no sheriff's deed made before Jan- 
uary 1, 1865, shall be deemed inopera- 
tive by reason of any omission of the 
sheriff to comply with the requirements 
of the first section of the act entitled 
“an act for the better securing of titles 


enacts 


to lands sold by sheriffs or other offi- 
cers,” approved March 25, 1864. 
Chapter 10, approved Feb. 10, pro- | 





vides that if any person who has been 
convicted of murder in the first dezree 
and is about to apply for a writ of error 


is unable by reason of poverty to pay 


for the printing of the testimony, the 
necessary expenses may be paid by 
the County upon a certificate of the 
judge. 

Chapter 12, approved Feb. 10, re- 
lates to the reduction in the par value 
of shares of stock in corporations whose 
capital has become impaired. 

Chapter 13, approved February 10, 
amends section 13 of the Chancery act 
(Rev. p. 105) relating to the service of! 





subpoena to answer by inserting after 
the word “served” the words “by the 
same officers now authorized to serve 
writs of summons and other common 
law processes.” 

Chapter 15, approved Feb. 10, re-| 
lates to the division of the original | 
Protestant Episcopal Diocese of New 
Jersey, and the incorporation of any | 
new diocese which has been or may | 
hereafter be lawfully formed, and pro- | 
vides for the division of the Episcopal | 
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fund and the transfer of part of it to 
new trustees. 

Chapter 19, approved Feb. 16, pro- 
vides for the filing of a notice of lis 
pendens in actions either at law or in 
equity relating to or affecting the pos- 
session or title of lands or real estate. 
The provisions are like those of the 
old act, extending, however, to suits 
at law as well as in equity. 

Chapter 21, approved Feb. 17, ex- 
empts physicians while visiting patients 
from penalties for driving on toll 
bridges faster than on a walk. 

Chapter 30, approved Feb. 19, re- 
peals Chap. 102 of the act concerning 
cities, approved March 14, 1879. 

Chapter 21, approved February 19, 
in town- 


authorizes arrears of taxes 


ships to be settled on payment of the 


principal and such interest as may be 
agreed upon, not less than seven nor 
more than twelve per cent. 

Chapter 35, approved Feb. 23, de- 
clares that deeds made by sheriffs or 
other officers, prior to 1870, shall not 
be void for want of the affidavit of the 
officer or the approval of a judge or 
master and that the record shall be 
good aad that the burden of proof in 
a suit shall not be shifted. 

Chapter 38, approved Feb. 23, pro- 
vides for the reassignment of a debtor’s 
property after he has made a compro- 
The compro- 
mise is to be confirmed by the court 


mise with his creditors. 


and the reassignment ordered after an 
order to show cause has been publish- 
ed for three weeks. 

Chapter 45, approved Feb. 25, is an 
important change in the law of evi- 
It is enacted that “in all civil 
actions in any court of law or equity of 


dence. 


this State any party thereto may be 
sworn and examined as a witness, not- 
withstanding any party thereto may 
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sue or be sued in a representative ca- 
pacity; provided, nevertheless, that 
this supplement shall not extend so as 


to permit testimony to be given as to 


any transaction with or statement by 
any testator or intestate represented in 
said action.” This took effect immedi- 
ately. 

Chapter 45, approved Feb. 25, pro- 
vides for recording releases from mort- 
gages and judgments and makes them 
ineffectual for certain purposes if un- 
recorded. 

The later laws we cannot now refer 
to by chapter and date, but we may 
mention some that are of special im- 
portance : 

It is provided that chattel mortgages 
shall be recorded instead of filed, and 
they must by 
acknowledgment of the mortgagor 


be accompanied the 
as 


well as the affidavit of the mortgagee. 


A scroll or device in ink is made equiv- | 


alent to a seal. An act was passed 
providing for an appraisement of mort- 
gaged premises before sale under fore- 
closure and limiting the power of the 
court of Chancery in regard to a decree 
for the deficiency, and some 
was made in the law relating to the 
effect of not recording a deed within 
fifteen days, but we lave not seen the 
text of the bills as passed. ‘There is a 
new general act providing 
assessments in cities. A penalty of 
$1000 is imposed upon persons who 


carry away property from mortgaged 


for re- 


premises during foreclosure proceed- 
ings. The Chancellor and the judges 
of the Supreme Court are authorized 
to change the time for holding court 
and what is perhaps more generally in 
teresting to the community, house- 
holders are authorized to arrest tramps 
for trespass. 

We hope in the May number of the 


| 
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JournaL to refer by chapter and date 
to these and other acts of the session. 


The conspiracy to defraud the Gov- 
ernment of the legacy of a million dol- 
lars devised to it by Joseph L. Lewis, 
of Hoboken, been 
crushed by the conviction of the sup- 
posed widow and the trial and convic 
tion of four of the persons who were 


has completely 


aiding her to accomplish the fraud. 


|The plan was well laid and the widow 


acted her part with wonderful skill. 
She sustained the character under all 
circumstances for more than two years, 
and Dr. Park, Mareus T. and 
Frank Allison, 


to have been the planners of the sch me, 


Sacia 
who are now known 
were always prepared with expedients 
fortified 
themselves against every attack, until 


for every emergency and 


their own witnesses began to retract 
their statements and confess that they 
were peijnred ; and finally the Govern- 
Mr. 


ment confronted the widow with 


| Dos Passos, from Washington, who had 





known her years before as a Mrs. Ham- 
mond aud was familiar with her history, 


change | and then the case was so clear that 


under the advice of counsel she filed a 
formal renunciation of her claim. 
Indictments were found by the Unit- 
ed States Grand Jury in January last 
against nine persons, and six were ar- 
rested simultaneously on the first of 
February. The pretended widow, who 
was really a Mrs. Lewis, then made a 
full confession and revealed the whole 
plot. The other five 
conspiracy and Mrs. Lewis was used as 
a witness. The trial began on the 27th 
of February and closed on the 10th of 
March with a verdict of guilty against 
all, George R. Bradford being recom- 
mended to mercy. The trial was in- 
interesting. Mrs. Lewis’ 


were tried for 


tensely 
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story was told her with the utmost 
Her ap- 
she spoke 


simplicity and coolness. 
pearance was engaging ; 
in a gentle voice and was lady-like in 
her manner; perfectly self-possessed 
and never disconcerted in cross-exam- 
ination. The plot that was revealed 
was certainly a most remarkable one. 
It was very ingeniously planned and 
was carried out with great skill and 
showed the utmost depravity of mind 
combined with gentleness and refine- 
ment of manner. 

Judge Fullerton and Mr. Richards 
of New Mrs. 
Lewis and advised her to plead guilty. 
The other defendants were ably de- 


York were counsel for 


fended by Judge Huffman, of Jersey) 


City, and the District Attorney con- 
ducted the prosecution. 

The complete exposure of the con- 
spiracy through this prosecution will 
no doubt encourage the executors to a 
bolder course in dealing with the ob- 
jections to the probate of the will. 
With the pretended widow and _ her 
co-conspirators in prison there will! be 
little difficulty in with the 
alleged uncles For 
our own part we have always been at a 


dealing 
and nephews. 


loss to see what the identity of the 
claimants had to do with the capacity 
of the testator to make a will. It 
seemed to be a great waste of money 
and time to take three thousand print- 
ed pages of testimony upon a question 
not yet in issue. 


An argument was made on March 
13 before the Essex Oyer and Terminer 
upon a motion for anew trial for Frank 
Lammens, one of the persons who was 
convicted of the murder of John Meier- 
hoeffer. A new trial was asked for 
on two grounds. The first was the 
misconduct of a juror. An affidavit 
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was presented that one of the jurors 
had said before the trial that he would 
like to get on that jury, and that if he 
did he would “hang both those devils.” 
The second was newly discovered evi- 
The affidavit of Wm. Crosby, 
produced which 


dence. 
of Livingston, was 
alleged that he had seen Lammens at 
eleven o'clock on the day of the murder 
vnear Rock Spring, on Northfield ave- 
nue with a bottle containing liquid in 
This it was insisted estab- 
alibi Lammens bad 
sworn to. Upon the first point the 
Court said: “On the ground of the un- 
‘fitness of the juror, there will be no 


| his hand. 


lished the which 


rule. The policy of the law for obvious 
reasons requires that the competency 
of a juror should be determined before 
he is sworn. The law expressly pro- 
vides that there ean be no exception to 
Nothing 


tends to the preservation of the peace 


a juror after he is sworn. 


so much as the certainty with which 
the criminal law If 
applications of this kind were to be 





is administered. 


entertained on allegation of loose ex- 


| pressions made by a juror, and every 
juror was thus to be put on trial no 
man of respectability would care to 


become a juror in such a case and sub- 
ject bimself to imputations of being 
unfit to the jury. On this 
ground there will be no rule in the 
case.” Upon the question of newly 
discovered evidence Judge Depue said 
if the evidence is 


sit on 


the rule was that 
newly discovered and might have led 
the jury to a different conclusion, and 
ought to have done so, a new trial will 
This point, he said, re- 
and 


be ordered. 
lated to the merits 
should only be decided after thorough 
investigation. He granted a rule tu 
show cause and directed testimony to 
be taken before bim in open court. 


of the case 








THE NEW JERSEY LAW JOURNAL. 


In Schofield v. Jennings, Supreme 
Court of Indiana, January, 1880, it was 
held that by the common law, since 
the time of William the Norman, a full 
name consists of one Christian or given 
name, and one surname, or patronymic. 
The two, using the Christian name first 
and the surname last, constitute the 
legal name of the person. Any one 
may have as many middl- names or 
initials as are given to them, or as he 
chooses to take ; they do not affect his 
legal name, and they may be inserted 


or not in without 


a deed or contract 
affecting its legal validity, citing 52 
Ind. 347 ; 59 Ind. 74:4.N. ¥. 862; 2 
Hill 566; 31 Tenn. 260 The same 


was held in Dilts v. Kinney, 3 Gr. 130. 


Leviv. Columbia Life Ins. Co., U. 
S. District Court, E. D. Missouri, Nov. 
1879, 10 Central Law Journal 189, 
involved the perplexing question of the 
jurisdiction of the United States courts 
over subject matter which is within the 
special jurisdiction state court 
of the federal 
court is demanded by the citizen of an- 
other State. 


had been recovered in the federal court 


of a 
where the interference 


In this case a jndgment 


against an insurance company while 
proceedings were pending in the State 


court whieh led to the dissolution of 
the company and the appointment of « 
receiver, and application was then made 
to the federal court to issue execution. 
It was held that the State court baving 
first obtained jurisdiction of the res o: 
assets of the company must be allowed 
to proceed aninter:upted by any other 
tribunal, and that the creditor who had 
a judgment in the federal court must 
present it for allowance to the court 
of 


which bad the distribution the «as- 


sets. The court, Treat, J., swys: “The 
naked and broad proposition is decided 


by this court in this particular case, 
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that where, under the State insurance 
act, proceedings have been instituted 
against a company which finally ripen 
into the administration of the affairs of 
that company, all intermediate pro- 
ceedings must be finally disposed of in 
that tribunal even though a* judgment 
were rendered here pending the admin- 
istration.” 

It was this Cireuit Court for Mis- 
souri from which the case of Payne v. 
Hook was taken to the Supreme Court. 
This involved the power of the Unit- 
ed States courts to deal with the probate 
of a will when one of the 
is a 


distributees 
State. The 
judgment of the Cireuit Court denying 
the jurisdiction was reversed, 7 Wall. 
425, and when the case was sent back 
and the Cireuit Court, trying to follow 
the manda e of the Supreme Court, de- 
clared the plaintiff's share of the assets, 
the Supreme Court, 14 Wall 252, re- 
versed this decree and held that the 
court could not fix the plaintiff's share 
so as to affect the rights of distributees 
who by reason of citizenship were not 
Judge Treat dis- 
cusses freely the relation of these two 


citizen of another 


parties to the suit. 


decisions to each other and says, “It 
may be considered that the two cases 
of Payne v. Hook decide nothing ; they 
are not in aceord with each other nor 
with the uniform rulings of the Su- 
preme Court of the United States 
theretofore.” 


In Pratt v. Trustees of Baptist So- 
ciety of Higin, Supreme Court of II. 
inois, Feb. 1880. (Abstract in 21 Alb. 
L. J. 195,) it was held that a voluntary 
for 


subscription the purchase of a 


ebureh bell is | without consideration 
unless money has been expended or 
the 
promise, and that promissory notes 


that have not been assigned for value 


liabilities incurred on the faith ot 
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are in no better position and give no 
right of action. A note given for this 
purpose was held to be a mere offer 
until acted upon, because until then 
there is no mutuality, and that the 
offer being subject to revocation is re- 


voked by the death of the maker, so 


that the note cannot be collected after | 


his death although the bell was after- 
wards bought. 

There is much authority in favor of 
the view that there is not sufficient 
consideration to support an action 
upon a voluntary sul seription. unless 
some money has been spent on the 
faith of the subscription, Limerick 
Davis, 11 Mass. 113; 
Farmington Allen, 14 
Mass. 172; Bridgewater Academy v. 
Gilbert, 2 Pick. 579; Stewart v. Ham 
ilton College, 2 Denio. 409 and 1 
Comst. 581. In this last case however 
in the New York Court of Errors and 
Appeals Porter, senator, and Nelson, 
J., delivered dissenting opinion. ; and 


in the later cases in Massachusetts it is 


Academy _v. 
Academy v. 


held that in an action by the Society 
the mutual promises of the sub- 
seribers are a sufficient consideration 
for each other and will support the 
action. Thompson v. Page, 1 Met. 
565: Ives v. Sterling, 6 Met. 310; Wat 
kins v. Eanes, 9 Cush. 537. 
Hanson v. Stetson, 5 Pick. 506, and 
Amherst Academy v. Cowls, 6 Pick 
427, both of which were upon prom- 
in Ohio Wes- 
leyan Female Seminary v. Love's Ex’rs., 
10 O. St. 20) In Comstock v. Dowd 
15 Mich. 237, a subseription to a fourth 
of July dinner for returned soldiers 


See also 


issory notes. See also 


was held binding, the personal benefit 
of the proposed dinner being cousider- 
ation enough. In Van Renssalaer v 
Aiken, 44 Barb. 547, « subscription for 
the construction of a road was sustiin- 


ed for the same reason, and in George 


v. Harris, 4 N. H. 533, where all the 


subscribers had paid except one, and 


| the eourt house subseribed for had 


| been built, it was held that an = action 
ipmight be maintained as for money 
| paid and that at any rate the mutual 
promises were consideration enough 

It would seem to be clear that if two 
or more persons promise each other 
that each will furnish a certain sum for 
# given purpose, the promise of one is 
good consideration for the promise of 
the other, for even if the object to be 
attained is of no personal benefit to 
either party the promise is a detriment 
to the other which makes a good con- 
sideration. The difficulty is that the 
action is generally brought by the ben- 
eficiary or institution for the benefit of 
which the subscription was made, and 
this bas given no consideration unless 
money has been puid on the faith of 
the subscription, and then an action 
may be maintained for money paid at 
the request of the subscribers. 

In Stewart v. Platt, reported in 
Phila. Legal Intelligencer, March 12, 
1880. the Supreme Court of the United 
States decided that under the statute 
of New York, which is similar to that 
of New Jersey, «a chattel mortgage 
must be filed in the town or city where 
the mortgagors reside and not in that 
where the business of the firm is ecar- 
ried on. The same conelusion upon 
the New Jersey statute was reached by 
onr Court of Chancery and Court of 
Eriots in DeCourcey v. Little, 4 C. E. 
G. 117, and DeCourcey v. Collins, 6 C. 
EG. 357. In this ease a New York firm 
vave a mortgage upon chattels in Cam- 
den. One member of the firm resided 
in Union County in this State and the 
other in New York. The mortgage 
was filed in Camden and not in Union. 
It was held that it was void against 
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subsequent mortgagees and the hold- 
ers of this mortgage were only saved 
from disaster by the fact that their ad- 
versaries held a prior mortgage which 
was not filed in Union County until 
after their mortgage was taken. 

United States 


Supreme Court was made with hesita- 


The decision of the 


tion and by a divided court, and it isa 
significant fact thatMr. Justice Bradley, 
who dissented from the opinion of the 
majority, was one of the counsel who 
argued in favor of that view before the 
The dis- 


senting opinion was delivered by Field, 


New Jersey Court of Errors. 


J., and concurred in by Swayne and 


Bradley, JJ. 


Tue mor‘gage in the case before the 
Supreme Court was given by Simeon 
Leland & Co., upon chattels in the 


Metropolitan Hotel in New York city. | 


They afterwards became bankrupt and 
the action was brought against their 
assignee. The following is an extract 
from the opinion of the majority of the 
court : 

“The bankrupts resided with their 
families in the county of Westchester, 
at the respective dates uf the several 


chattel mortgages, but the business of 


the firm of Simeon Leland & Co., 
lessees of the Metropolitan Hotel, was 


us 


earried on in the city of New York, and 
all the property covered by the mort- 
that hotel. The 
mortgages were filed in the office of 
the Register of Deeds for the city and 
vf New York, and not 
filed in the towns the 


gages was 1p use In 


county were 


where lessees, 
respectively, resided with their fami- 


lies. The contention of learned conn- 
sel for the appellants is that the firm 
was the mortgagor, that its residence 
or domicil was in the city of New York, 
that the 


Statute was met by filing the several 


and inanifest object of the 
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mortgages in the city where the firm 
carried on its business. The question 
thus presented is within a very narrow 
compass, and is not free from difficulty. 
Its solution depends upon the meaning 
of the word ‘ reside’ employed in the 


It is to be regretted that we 





statute 
are not guided by some direct control- 


York construing the statute under ex 
Sut no such decision has 


been brought to our attention. 


amination. 


| 
[ing adjudication in the courts of New 
| 
| 


With 
| some hesitation have reached the 
that chattel 
executed by « firm upon firm property. 
is void, under the New York statute as 


we 


| conclusion a mortgage, 


| 
jagainst creditors, subsequent purchas- 
|ers, and mortgagees in good faith, an- 
‘less filed in the city or town where the 


6 — » AN . 
‘individual members of the firm 
The statute, upon its face, 


sever- 
‘ally reside. 
furnishes persuasive evidence that its 
framers intended to make a sharp dis- 
tinction between the place where the 
property might be at the time of the 
of the and the 
| place of the mortgagor’s residence. If 
of the State of 
New York, the mortgage may be filed 


| execution mortgage, 


he be a non-resident 


in the town or cit¥ where the property 
shall be at the time of the execution of 
If 


then his residenee, 


the mortgage. he be a tesident, 
not the xetnal situs 
[f these in- 
struments be executed by several resi- 
dent 


seem to require that 


of the property, governs. 


mortgagors, the statute woudl 


he mortgage be 


filed in the towns or cities where the 
wWortgagors, at the time, respectively 
reside. | 

Some 


tuat, 


laid fuct 


of the 


stress 18 n tne 


up 


in each mortgages, the 


is ““of the 


mortgagors are described 
of New York” If 


regarded as a representation by them 


CIty tiat is to be 


that their fixed abode was in that city, 


it is obvious that the statute desigucd 
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for the protection of creditors, subse- 
quent purchasers, and mortgagees in 
good faith, cannot be thus defeated. 
Their rights depend not upon recitals 
or representations of the mortgagors 
as to their residence, but upon the fact 
of such The actual resi- 
dence controls the place of filing, oth- 
erwise the object of the statute would 
be frustrated by the mere act of the 
parties to the injury of those whose 
rights were intended to be protected. 
The recital of the 


residence. 


in the 
mortgage “seems to be of no import- 
ance, and might for the 
security be omitted altogether.” Nel- 
son, C. J., in Chandler v. Bunn, Hill 
& Denio, N. Y. Supreme Court Rep. 
168. 


residence 


matter of 


The decision was, however, that the | gagees : 
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operation of law or by act of the bank- 
rupt, which existed against the prop- 
erty in the hands of the bankrupt.” 
Brown v. Heathcote, 1 Atk. 160 ; Mitch- 
ell v. Winlow, 2 Story, 630; Gibson v. 
Warder, 14 Wall. 244; Cook v. Tullis, 
18 Ib. 332; Donaldson, Assignee, v. 
Farwell, 93 U. S. 631; Jerome v. Me- 
Carter, 94 Ib. 734. He takes the prop- 
erty in the same “plight and condi- 
tion” that the bankrupt held it, Wins- 
low v. McLellan, 2 Story, 492. 

The decree below is plainly in con- 
Although the 
chattel mortzages, by reason of the 


travention of this rule. 


failure to file them in the proper place. 
were void as against judgment credi- 
tors, they were valid and effective as 
between the mortgagors snd the mort- 


Lane v. Lotz, 1 Keyes, 213 : 


mortgage, although void against ecred- | Westeoit v. Dunn, 4 Dner, 110; Smith 


itors, was good against the bank- 
rupts and therefore was good against 
their assignee. 

The opinion of the court on this sab- 


ject was as follows: 


|v. Acker, 23 Wend. 670. 


The dissenting opinion in Stewart v. 
Platt is as follows: Field, J. I coneur 
in the decree of reversal in this case, 


bat I go further than the majority of 


The final decree in the Cireuit Conrt| the court. I think that the chattel 
. ‘ ; ; ' 7 . ° 
is erroneous in directing the residue of | mortgages were properly filed with the 


the proceeds of the sale of the mort- 
gage property, after satisfying exeen- 
to the 
assignee (in bankraptey) for the pur- 


tion ereditors, “to be paid 
poses of the trust,” and in charging 
that balance with the payment of tie 
fees due counsel of the assiznee. 

In Yeatman v. (Savings Institution, 
95 U. S. 766, we held it to be an estab- 


lished rale that ‘except in cases of at- 





Che 


mortgagors were partners, doing busi- 


register in the city of New York. 
ness there. ‘They are deseribed in the 
mortgages as of that city. The prop- 
erty mortgaged was farnitare in a hotel 
situated there, and it is to the records 
of the city that one would naturally 
resort to ascertain whether there were 
it. The 
firm, under the law requiring chattel 


any liens upon domiuecil of a 


tachments xgainst the property of the| mortgages to be filed im the county 
bankrupt within a prescribed time pre- where the mortgagors resid«, is, in my 
ceding the commencement of proceed. | judgment, the place where it is located 


of 


where the disposition of property by | opinion, therefore, that the chattel 


ings in bankruptey, and except in cases | and carries on its business. [am 
the bankrupt is declared by law to be; mortgages in this Case held the prop- 
frandulent and void, the assignee takes|erty against the judgments of the 


the title subject to all equities, hens | creditors, avd [ am authorized to say 


or encumbrances, whether created by! that Mr. Justice Swayue and Mr, Jus- 
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tice Bradley agree with me in this view. | 

The editor of the Legal Intelligencer 
adds the following : 

“Notre.—See also on this subject an 
opinion of Butler, J.,in Sharp v. Ware- 
house Co., 47 Legal Intell. 85.” 

The place in which the chattel mort- 
gage is to be filed is not affected by | 
the law passed at this session, chap. 
178, providing that chattel mortgages 
may be recorded, and it would seem 
that this act does not doaway with the 
necessity for filing the mortgage. It 
says that the clerks or registers of the 








several counties are authorized to re-| 
cord every chattel mortgage hereafter | 
filed in pursuance of the act concerning 
mortgages (Rev. 709). It does, how- 
ever, abolish the provisions for refiling, 
for it deciares that the mortgage shall 
be good until cancelled. This removes 
a very important safe-guard against 
fraud, for which chattel mortgages af- 
ford a tempting opportunity. 


DE MINIMIS NON CURAT LEX. 


A recent article in the Albany Law 
Journal suggested an overhauling of 
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it. Butin Wright v. Behrens, 10 Vr. 413, 
a failure to tender more than $1.47 for 
costs, when at least $2.17 were due, 
was deemed fatal. 

In Metler v. Metler, 3 C. E. G. 276, 
the exclusion of a husband from testi- 
fying for or against his wife, was said 
not to be based on his liability for her 
costs. In Whitenack v. Tunison, 1 
Harr. 78, a suit involving three loads 
of gravel worth from three to six cents 
per load, was sustained in the Supreme 
Court. In Ryerson v. Morris Canal 
Co. 4 Dutch. 97, a new trial was grant- 
ed where the plaintiff below recovered 
a verdict of six dollars damages, or one 
dollar per year for six years continu- 
‘ance of a nuisance by defendants. In 


Acquackanonk Water Co. v. Watson, 2 
| Stew. 370, the loss of water by evap- 
‘oration was considered too small to 
afford a right of action to a lower pro- 


|prietor on the stream. 


| 


| 


As to the second class: In Carmi- 
ehael v. Howell, Pen. 375, an omission 
of one of the plaintiffs’ names from @ 
'venire was held to have been waived 
| because uot objected to at the trial. 
'In Giles v. Halsted, 4 Zab. 366, the 


the New Jersey casesunder this maxim. |condition of a bond that if —— pay 
Most of them may be grouped under | io the obligor, ete., signed by the de- 
two classes : (1) cases involving trifling |fendant, was held good. In Snyder v. 
amounts of money or causes of action, | Warbasse, 3 Stock. 463, a testator gave 


and (2) cases relative to mistakes in | 
names, dates, etc. 

As to the first class: In Darnel v. 
Sheldon, Pen. 394, a state of demand 
for one half a cent over $100 was held 
not to oust a justice’s jurisdiction. In 
Moffet v. Ayres, Pen. 655, an entry of 


Jjifteen hundred to his wife. Helds 
That the court would supply the word 
fn Seely v.,;Boon, Coxej161, 
an omission of defendant Christian 
names in a suit, was held fatal ; see 
Robeson v. Thompson, 4 Hal. 97 ; Liv- 
ingston v. Smith, 1 Harr. 351; Seely v. 


“dollars.” 


Schenck, Pen. 75 and cases in note; 
a jury, was held too small to notice.| Seely v. Boon, Coxe 138. In State v. 
In Agens v. Newark, 6 Vr. 176, an| Jay, 5 Vr. 368, ordinary abreviations 
error of six cents in computing two) were held not to avoid even an indict- 
thirds of an assessment of $37,423, | ment ; see State v. Turnpike Co. 1 
22, was held too insignificant to vitiate | Harr. 121. In Ogden v. Gibbons, 2 


\ 


six cents more than allowed by law for 





14 
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South. 531, the abreviation 7h. was 
held to mean Thomas, in that con- 
nection. 

In Maires v. Smith, 1 Harr. 360, a 
return on a summons “C. D. constable 
for S. C. constable,” was deemed good. 
In Seudder v. Coryell, 5 Hal. 340, an- 
nexing to his name, J. P., was held 
sufficient in an affidavit taken before 
a justice. In Wood v. Fithian, 4 Zab. 
38, 838, signing the initials of a justice's 
name to a summons, was held good: 
In Clayton v. Tonkin, 4 Hal. 316, en- 
tering a plaintiff's name SZ. 7’, ona 
justice’s docket, for Samuel Tonkin, 
was held insufficient. In Bowen v. 


Mulford, 5 Hal. 230, issuing a summons | 
for John Mulford and filing a state of 
‘demand for John S. Mulford, was fatal. 
In Dilts v. Kinney, 3 Gr. 130, in a suit 
by Margaret Kinney, evidence to show 
that her name was Murgaret A., or 
Margaret Ann, was held immaterial. 


In Meadow Co. v. Christ Church, 3 Gr. 
52, a non-suit below because plaintiff 
averred that James Hubbard and oth- 
ers made an assessment, whereas the 
evidence showed that it was Samuel 
Hubbard and others, was set aside. In 
Graecen v. Beam, 3 Gr. 460, that an 
appeal bond was drawn to Bean 
instead of Beam, was held not to 
avoid it. In Hoagland v. Culvert, 
Spen. 388, that a surveyor's name was 
spelled Byles in his oath and subscrib- 
ed Bayles, was considered immaterial. 
In Morris Canal Co. ads. State, 2 Gr. 
428, a certiorari directed to commis- 
stoners was held good, although in the 
statute they were designated as ap- 
praisers. 

In Tomlin v. Morris, 1 Harr. 179, the 
abreviation Jr. was held not objection- 
able if omitted, also State v. Atkinson, 
3 Duteb. 421. In Blanchard’s Case, 
3 Gr. 478, an omission of ./r. was held 
fatal in an insolvent application. In 
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Morris Canal ads. State, 2 Gr. 438 
Held, That only the person addressed 
by the wrong name could take’ advan- 
tage thereof ; also McCarty v. Brick, 6 
Hal. 37; Cleveland v. Orange, 2 Vr. 
131. In Youngs v. Sunderland, 3 Gr. 
32, a suit instituted by John P. Sun- 
derland, on a lease signed by Jobn 
Sunderland, was. sustained on proof 
of his identity. See Fuller v. Saxton, 
Spen. 65. In Probasco v. Probasco, 
Pen. 1012, a misprision of a clerk in 
entering a judgment on the minutes of 
the court, in the name of George in- 
stead of Garret Probasco, was. held 
amenable after twenty years ; or Sam- 
of Nuithanie!, Orane v 
In Stite v. Avi 
foi 
for 
fully, were held not to be fatal im an 
official oath. Inu Kingsland v. Union, 
8 Vr. 268, under an act appointing 
James McCreary and others commis- 
sioners, proceedings thereunder by 
James A. McCreary and others, were 
held valid. In Lindsley v. Williams, 
5 C. E. G. 93, an act authorized man- 
agers to purchase the “Dennis” mill 
property, Held to mean Dunn's. In 
Evans v. Hooper, 2 Gr. Ch. 204, John 
Evans, son of testator’s nephew James 
Evans, was held entitled under a be- 
quest to “James Hooper Evans, son of 
my nephew James Evans,” he being 
the only son. 

In Graydon v. Graydon, 8 C. E. G, 
229, a gift to a son John was declared 
to be forfeited if he married “‘a daugh- 
ter of A. I. Cameron, of Ridgewood.” 
Besides Alexander J. Cameron, whose 
daughter John afterwards married, 
there was at Ridgewood one Alphin I. 
Cameron, who usually wrote his name 
A. I. Cameron, and who was a son of 
Alexander and never married, Held, 
The gift was forfeited. A misnomer of 


nel instead 
Ward, Pen. 650. 
38 Gr. 478, “understany’ 
standingly, and “foithly” 


Hae. 


faith 
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a eorporation will not avoid a bond,! by living one year in the township, an 


Upper Alloways Creek v. String, 5 Hal. 
823 ; Woolwich v. Forest, Pen. 115, 
Middletown v. McCormick, Pen. 500. 
Or a bequest, McBride v. Elmer, 2 
Hal. Ch. 107; Voorhees v. Voorhees, 
Id. 511; Baldwin v. Baldwin, 3 Hal. 
Ch. 211 ; New York Conf. Soc. v. Clark- 
son, 4’Hal. Ch. 541; Smith v. First 
Presb. Church, 11 C. E. G. 132 ; Guod- 
ellv. Union Ass'n, 2 Stew. 32; De- 
Camp v. Dobbins, Id. 36, 4 Stew. 671 ; 
or a contract, Hoboken Build. Ass'n v. 
Martin, 2 Beas. 427. As to a deed, in 
law, see Cairns v. Hay, 1 Zab. 174. In 
Vandervere v. Ogburn, Pen. 67, it is 
said that a note without any date is 
good ; see Reed v. Rocap, 4 Hal. 351; 
or a notice, Scott v. Dow, 2 Gr. 353. 
In Freas v. Jones, 3 Gr. 21, an appeal 
bond dated Oct. 30, 1832, while the 
jurat to the affidavit bore date Oct. 30, 
1830, was held to be a clerical mistake. 
In Servis v. Nelson, 1 McCart. 99, a 
deed purporting to be acknowledged 
Oct. 26, was recorded Oct 25. Held, 
That presumably the latter was the 
j Co. v. Christ 
i¢@ Supreme Court 


true date. kn Me 
a2, i 


sat ordered beeause the 


Church, 5 Gr. 


eelararnlon i ‘t of the legis- 


pissed Jan. 20, 


lature to i: 
1820, while the act produced was pass- 
ed Jan. 28, 1820. 
In Delancey v. 
102, a certiorari, delivered to a justice 


Laurence, 6 Hal. 
before he had actually entered his 
judgment in an unlawful detainer, was 
upheld, because “the law will not split 
a day into parts.” In Pedwick v. Shaw, 
Pen. 57, a summons served Dec. 3, 


1804, at half after three p. m., returna_! 


able Dec. 8, 1804, at three o'clock p. M. 
is defective, because not served five 
days before its return. In Hopewell 
v. Amwell, Pen. 422, under a law by 
which an apprentice gained a residence 





apprentice, who was settled in Amwell, 
moved into Hopewell April 3, 1805, at 
sunset, where he resided until April 3, 
1806, at 10 o'clock a. m., when he mov- 
ed into Montgomery, where he resided 
until April 2, 1807, at 10 o'clock a. m., 
when he returned and resided in Hope- 
well, where his indenture was shortly 
afterwards cancelled. Query: where 
was his settlement? In Thorne v. 
Mosher, 5 C. E. G. 257, the condition 
of a bond recited that if the interest 
thereon was not paid within fifteen 
days after the first days of March and 
September in each year, the principal 
should become due. Held, That a 
tender of the interest on Sept. 16, just 
after sunset, saved the forfeiture. See 
Evans’ case, 2 Stew. 571. In Brown 
v. Williamson, 3 Hal. 363, a notice 


stating that a motion would be made 


on Friday, Sept. 7, when Friday was 
Sept. 8, was held to be void. In Pul- 
len v. Boney, 1 South. 129, a writ dat- 
ed in Feb. and returnable the second 
Tuesday of May, without specifying 
any year, was set aside. In Sayres v. 
Ridgway, 3 Hal. 369, a writ drawn 
“witness, ete., at Trenton the 
Tuesday of,” ete., was considered de- 
fective. 

In Suinn v. Roberts, Spen. 435, a 
cominissioner’s deed was, by the condi- 
tions of sale, to be delivered on March 
20, at 10 o’clock a. m., at the house of 
C. B. in Mount Holly. On that day 
the purchaser weut to the house of C. 
B. about a quarter before 10 a. m., re- 
mained an hour or longer, enquired 
for the commissioners and went away. 
Afterward the commissioners arrived 
and had a deed prepared and ready for 
delivery about one o'clock Pp. m. The 
purchaser stopped at the house of C. 
B. on his way home in the evening, and 
then, about seven o'clock, the commis- 
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sioners tendered him their deed. /7Ze/d 
insufficient to hold him liable. In 
Johnson v. Pennington, 3 Gr. 188, a 
prior action in a justice's court begun 
the same day, by J. against P. was held 
to bar a subsequent one in another 
justice's court by P. against J. without 
regard to the fact whether the process 
in the first suit had been served at the 
time when the second was begun. In 
Hoppock v. Ramsey, 1 Stew. 413, where 
a conveyance of lands was made on the 
same day that a judgment was _ recov- 
ered against the grantor, and there was 
no allegation or proof as tothe priority 
of either, a master’s report that the 
judgment was prior, was sent back for 


further proofs. In Steffens v. Earl, 11 
Ve 128, under a monthly lease begin- 
‘ning on the first day of May, 1877, a 
notice to quit given between five and 
six o'clock p. m. on Aug. 1, 1877, was 
held good. In New Jersey R. R. Co. 
v. Palmer, 4 Vr. 90, 94, the court re- 
fused to set aside, as excessive, a ver- 
dict for $2,500 obtained by the defend- 
ant for the loss of three toes, through 
plaintiff's negligence, Justice Vreden- 
burgh saying: “We all know that al- 
most everything has risen in value very 
much within the last few years.” Per- 
haps the plaintiff would classify this 
case under “Le maximis non curat 


lex.” J. H. S. 





U. S. COMMISSIONERS’ COURT: DIST. OF NEW JERSEY. 


STATE AND FEDERAL COURTS-—-' 


STOPPING THE U. S. MAILS. 


United States v. DeMott. 
{Opinion read March 20, 1880.) 

One who has obtained a judgment and writ of 
possession from a State Court against a rail- 
road company in respect of lands crossed by 
their line, is not justified in stopping a train 
carrying the U. S. Mails, but is liable to ar- 
rest under Sec.3995 of the U. S. Rev. Stat- 
utes, 

Upon complaint made by the agents 
of the New York and Greenwood Lake 
Railway Company, and examination of 
witnesses upon the return of the order 
of arrest. 

The defendant was arrested upon a 
charge of obstructing the passage of 
the U. S. Mails, carried on a train of 
the New York and Greenwood Lake 
Railway Company. 

Upon the examination it appeared 
that the defenda-t had placed ob- 
structions upon the rails and refused 


to allow tiie mail train to pass, on the 
ground that the land belonged to his 
mother and that he held a writ of pos 
session issued out of the Morris Cir- 
cuit Court against the railroad com- 
pany. 

The conductor of the train told him 
that the train carried the United States 
Mail, showed him the mail bags and 
required him to remove the obstruc- 
tions, but he refused to do so and for- 
bade the conductor to remove them, 
saying that he held possession of the 
land under an order of the court and 
would hold the conductor liable for 
trespass if the train crossed the land 

The train was run back to a tele- 
graph station for urders and afterwards 
returned and the conductor removed 
the obstructions and crossed the land 
in spite of the remonstrances of the 
defendant. The train was delayed 
more than two hours. , 
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THE NEW JERSEY 


Mr. Geo. M. Keasbey, Ass't U. S. 
Dist. Attorney for the Government. 

Mr. R. D. Salmon and Mr. Wm. 
P. Miller for the defendant. 

Parerson, Commissioner: There is 
nothing of a criminal nature involved 
in this The defendant 
appeared without any formal service of 


information 


the warrant to bring him before the 
Commissioner. Nor will any commit- 
ment or trial on the charge affect un- 
favorably his character or standing in 
the community where he resides. 

The allegation is met, contested and 
denied fully and squarely on the part 
of the defendant. His defence, virtu- 
ally, isa justification of the acts on 
which he is summoned here, because 
he was the agent of the legal owner of 
the land where the offence was com- 
mitted, who had been placed in actual 
possession thereof, under the order of 
a competent judicial tribunal, executed 
by the proper officer. It is said the 
judgment thus obtained against the 
railroad company was founded on the 
fact that they never had made any com 
pensation to the owner for the right of 
way taken for the construction of their 
track. This be 
shown: the decree of the court is suf- | 
ficient to establish the legal right of | 
the owner to the possession of the 


is not material to 





property. Nor could the fact of want! 
of remuneration by the relators to such | 
owner, if proven in the case, enter as | 
an element for consideration here. The | 
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laid to be as good as that of any other 
road over which their mails were car- 
ried. They found a road constructed 
and in running order, and recognized 
and used it for postal service, just as 


they do an ordinary highway. To ap- 


|ply the principle of caveat emptor to 


them in such cases and say they were 
bound to look up the title of every rail- 
road and spur and branch and ascer- 
tain if it was clear of claim and cloud, 
wonld seem to impair, to a serious ex- 
tent, the efficiency and benefit of the 
service. 

That the defendant has proved he 
was acting as the agent of the legal 
There 
can be no question as to who holds the 
legal title. The protection of individ- 
ual property belongs to the State tri- 
bunals, and never has been vested in 
This owner, for whom the 


owner of the premises is clear. 


any other. 
defendant acts, was correct in invoking 
judicial authority and appealing to that 
for protection and relief. That court 
has decided that the owner was entitled 
thereto, and the result is here in this 
certificate of the officer who carried in- 
to effect the remedial process. The 
be dis- 
charged because acting 
under the authority of that order and 
that only; he was holding the posses- 
sion of the land into which he as agent 


defendant claims he should 


he was 


had been put judicially—that, was 


his authority. 


To this the United States reply, 


United States were no party to any | and say that they do not deny the ace. 
laches by the relators in that respect, | tion of the court, but insist that the 
nor are they alleged to have been or to! authority of the Government is para- 
be cognizant of or privy to that failure | | mount. They say, What is alleged on 
by this company or any preceding or-| behalf of the defendant may be true, 
ganization. In the absence of notice!and it may be equally true that the 
or of the fact being brought to their | railroad company may never have made 


the 


knowledge, they would be justified in|}compensation to the owner for 
regarding the title of the relators to right of way, but that is of no moment 
the land on which their tracks were | or consequence to them. Their right is 











paramount; it is a right they possess 
under the Constitution of the United 
States and laws made in pursuance 
thereof, and those are the supreme law 
of the land. This road is declared to 
be a post route under those laws, and 
so long as it remains open the United 
States have a clear right to take and 
use it for the postal service. 

These are the positions assumed by the 
parties to this complaint, and it raises 
the direct question whether Federal 
legislative authority, when applied in 
this intermediate way, is paramount to 
the State law, by which only the pro- 
teetion of individual property is as- 
sured. It is evident, if each stands 
firmly on the assumed right, the con- 
sequences might be very similar to 
those which would attend the concus- 
sion of an immovable body with one 
that is irresistable. 

I regard the power of the United 
States in respect to the transmission of 
mails to be supreme and exclusive, 
when exercised in a direct manner, as 
it is in cases of bank incorporations. 
If it is so exercised in postal matters then 
our laws and the constitution under 
which they act would forbid their tuak- 
ing private property without compen- 
sation. If it is not so exercised they can 
or should acquire no greater right than 
is conferred by the State on the person 
or municipal corporation, or is cun- 
tained in the franchise of a railway 
charter, like that of the relators here. 
Should it be admitted or determined 
that the United States, under circum- 
stances such as are disclosed by this 
investigation, can claim an absolute 
right to continue the carrying of their 
mail matter, upon the tracks and in 
the cars of the company, it might 
amount to a virtual confiscation of in- 
dividual property. and State laws be- 
come ineffective for its protection. I 
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am not prepared to sanction so sweep. 
ing a claim on the part of the United 
States. 


to the use of the road for the purposes 
in question that is entitled to consid- 
eration, that enters properly as an ele- 
ment for determination, and that can- 
not be disposed-of in the summary and 
annoying manner developed in this 
case, without inconvenience, if not det- 
riment to the public interest. While 
the United States primarily should not 
be compelled to ascertain whether the 
company have or not acquired full and 
clear title, yet when notified of fail- 
ure by any persons who claim the right 
under the judicial sanction of the State, 
and have been placed in actual posses- 
sion of part of the premises, for any 
reason. it would disclose a fact that no 
alleged plea of paramount domain 
would warrant them in disregarding. 
The owner of the land was delivered 
possession on the 12th of February 
last, under the remedial process of the 





| State court. She takes it, however, 
| subject to the equibabl right of third 
| parties, 

| Whatevei 

to the United States or their agenis, 
on behalf of the owner, of the clear 


legal right and possession thus acquir- 
ed. Nor does there appear to have 
been any time allowed for reasonable 
notice, as the acts upon which this in- 
formation is based occurred on the 
16th. The agents of the owner have 
proceeded upon the idea that no other 
rights were involved than their own, 
at least that seems to be so from the 
testimony. 

My opinion is that no ultra or de- 
cisive steps should have been taken by 
the owner at so early a date. On be- 
ing advised of the facts, the authorities 





of the United States, in equity, would 


Still the latter have acquired a right. 





edge 
tion 
vice 
pear 
be it 
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have been compelled to make comper 
sation, or fall back on the bonds of t: 
company. They would have no fair 
elaim to use the road, upon notice of 
the facts shown here, unless by agree- 
ment with the owner. But until such 
notice their right to carry the mail re- 
mained the same as before. 

Under the view I have taken the de- 
fendant should not be discharged, 
simply by reason or virtue of the order 
of the Circuit Court of the County of 
Morris giving the owner actual posses- 
sion. It remains to be considered 
whether he should be held for any of 
the acts committed on that day, that 
is, if thev econstitnte the offence in con- 
ten 10 1a fadera! statute. 

ch acts 
on hi rt come within federal 
because they were committed 
Bat the claim of 


statute 


under color of right. 


right is set up too on the part of the 


United States and the fact is that un- 
der the circumstances both had color 
of right. The defendant knew that 
relators carried the mail of the United 
States and the knowledge of that 
should have been sufficient to put him 
op enquiry. I mean on such enquiry 
that he could have ascertained officially 
and as mutter of certainty, on just 
what trains those mails were trans- 
ported. He claims also that what he 
did was in ignorance of this being a 
mail train until informed at the place 
of obstruction, and the statute makes 
the gist, the intent of the offeace to 
cunsist in knowledge ; therefore, what 
he did cannot be brought within its 
meaning. ‘There is no direct evidence 
to one way or the otber as to his know!l- 
edge or ignorance of the train in ques- 
tion being a public carrier in the ser- 
vice of the United States. So far as ap- 
pears inferentially the testimony would 
be in his favor if standing alone and 
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“'sconnected. It is shown, however, 


that he admitted having placed the 


obstructions on the track, an act which 
his ignorance of the nature of the train 
in this respect at the time does not ex- 
cuse or justify, because it was of an 
extreme and might have been of a dan- 
gerous character. It appears also that 
when informed the mails were carried 
on the train, he did not offer to facili- 
tate the passage of the cars by remov- 
ing the obstructions he had laid down, 
but after such had been put away by 
the employees of the relators, be told 
the conductor to proceed at his peril. 
I think here is a knowledge and imtent 
manifested to which the words of the 
statute apply. Had the defendant, on 
learning at the crossing the true state 
of facts, cleared or assisted in clearmg 
the tracks, and told the conductor then 
to proceed and not forbidden him to 
go on, the case would have been dif- 
ferent. As it is, the testimony shows 
that the acts of Mr. DeMott, whether 
before or after full knowledge of all 
the facts, contributed to delay and ob- 
struct the carrying of mail matter by 
the Railroad Company, which at that 
time clearly was lawful. Nor is the 
strength of this conclusion weakened 
by the defendant declining to be ex: 
amined on his own behalf. 

It is unnecessary in my judgment 
for the United States to prove an 
actual contract with the company in this 
preliminary proceeding, or for the latter 
to have their authority displayed on 
their cars. It is sufficient that mail 
bags and pouches be brought to notice 
or the fact be announced by the per- 
son in charge. This was done here, 
and it was notice enough to put any 
person on guard or enquiry. 

It is not without hesitation thet I 
have decided to hold either of these 
defendants to answer. No doubt they 
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feel aggrieved at the laches or wrong 
doing of the company in withholding or 
retaining the compensation for right 
of way. Nor am I of the number of 
those who would extend federal jurisdic- 
tion: rather the contrary. It is nat 
ural for the owners of land situated as 
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{these have been, to manifest no. very 
friendly feelings toward the. relators; 
still the rights of others must not. be 
disregarded. The defendants will be 
held under recognizance in the same 
amount as now to answer. 





UNITED STATES 


DISTRICT OF 


BANKRUPTCY—ASSIGNMENT. 


In the Matter of Henry Troth. a Bankrupt 
- {Filed January 31, 1880. } 

Under the bankrupt law as amended, June 24, 
1874, which provided that voluntary bank- 
ruptcy shall annul all conveyances in vio- 
lation with the act made within si” months, 
an assignment for the benefit of creditors 
made under the N. J. assignment law is ‘‘in 
violation of the provisions of the bankrupt 
act.”” Creditors who have accepted the as- 
signment are, therefore, still creditors en- 
titled to vote for a composition. 

Bill of review at the instance of the 

Penn National Bank. 
McKennayn, C. J.: 


This bill prays 


for a reversal of the order of the Dis- | 
trict Court, approving a resolation of} 


composition adopted by the creditors | 
of Henry Troth, and ordering it to be 


recorded. 

[t appears that on the 30th of An- 
gust. 1878, Henry Troth filed his peti- 
tion in bankrnptey, and that on the 
21st of October followimg, at a meet- 
ing of his alleged ereditors, a resoln- 
tion of composition was adopted by the 
required namber of creditors repre- 
senting the required amount of claims 
against the bankrupt. 

On the L0th of April, 1878, the bank- 
rupt made a voluntary assignment 


¢ 
Ot 


tall his property for the benefit of his 


CIRCUIT COURT. 


NEW JERSEY. 


creditors, under which all the credit- 
ors, who approved of the composition, 
proved their debts, and made claim to 
their dividend of the assigned assets 
The complainant in this proceeding re- 
fused to prove under the assignment 
or to assent to the composition. Hence 
it is urged that the resolution of com- 





| position was not lawfully adopted and 
‘ought not to have been approved by 
| the District Court. 

| By the statute of New Jersey relat- 
‘ing to voluntary assignments, the as- 
‘signee is invested with a complete title 
to all the property of the assignor at 
the date of the assignment, which prop 
erty he holds for the benefit only of 
those creditors who prove their debts 
within a fixed period—their right to 
participate in the distribution of it 
All other 
‘creditors are excluded from any share 


‘thereby becoming vested. 


of the assigned estate, but their rights 
effected. By the 


plain terms of the statute, as well as 


lare not otherwise 
by repeated judicial expositions of it, 
the participating creditors are barred 
of any suit im law or equity again -t the 
assignee, except in respect of the prop- 
erty upon which the assignment oper- 
jates. He is protected against personal 
liability to them, his future acquisitions 
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are unavailable to them, and in every 
beneficial and practical sense the rela- 
tion of debtor and creditor between 
them ceases to exist. 

It follows, therefore, that, if the title 
of the voluntary assignee to the prop- 
erty conveyed by the assignment is in- 
defeasable by the assignee in bank- 
ruptcy, the creditors who proved their 
claims under the assignment could not 
pass « valid resolution of composition. 
This depends upon the effect of the 
35th section of the original bankrupt 
act, which has been divided into sec 
tions 5128 and 5129 in the Revised 
Statutes. The first of these sections, 


5128, avoids preferences to creditors 
when made within four months before 
the date of proceedings in bankruptcy ; 
and the latter, section 5129, avoids all 
conveyances made in violation of the 


provisions of the bankrupt act, within 
six months of the date of such pro- 
ceedings. 

It is only necessary to say in refer- 
ence to the act of June 22, 1874, that 
itis inoperative in this case. Its abre- 
viation of the period, within which pref- 
erences and conveyances in violation 
of the bankrupt act may be avoided, is 
expressly limited to cases of involun- 
tary bankruptcy, leaving the original 
enactment unchanged in all cases of 
voluntary bankruptcy. I think there 
is no reason to doubt that the volan- 
tary assignment here does not fall 
within the class of preferences to which 
section 5128 of the revised statutes ex- 
clusively applies, and which are avoid- 
able when made within four months 
before the date of proceedings in bank- 
ruptey. By the terms of the State law, 
under which it was made, all the prop- 
erty of the assignor vests in his as- 
signee for the equal benefit of all his 
ereditors, and the right of all the cred- 


15 
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itors to participate in it without’ dis- 
criminating conditions is recognized 
and secured. But inasmuch as the 
State law imposes restraints upon the 
right to participate in the distribution 
of the assigned estate, which are incon- 
sistent with the bankrupt act, and so 
changes the course of their adminis- 
tration under the latter act, it is a 
“conveyance in violation of the pro- 
visions of the bankrupt act” and is 
thus brought within the scope of sec- 
tion 5129. For the avoidance of such 
conveyances siz months are allowed by 
that section. 

This classification of the assignment 
in question is sustained by the opinion 
of the Supreme Court in Mayer v. Hill- 
man, 1 Otto. 496. In that case it was 
held that a voluntary assignment, un- 
der the laws of Ohio, for the equal and 
common benefit of all the creditors of 
the assignor, is not fraudulent, and if 
avoidable it must be because it may be 
deemed necessary for the efficiency of 
the bankrupt act that the administra- 
tion of an insolvent estate shall be en- 
trusted to the direction of the District 
Court, and not left under the control 
of the appointee of the insolvent, and 
hence that proceedings to avoid such 
an instrument may be commenced with- 
in siz months, and such is the import 
of other decisions of the same court. 

As the proceedings in bankruptcy in 
this case were begun within six montis 
after the date of the voluntary assign- 
ment, that instrument was not then in- 
defeasible but might have been declar- 
ed invalid at the instance of an as- 
signee in bankruptcy. The creditors 
who proved their debts under the vol- 
untary assignment, therefore, still sus- 
tained that relation to the bankrupt 
and were competent to vote upon a 
composition resolution. As that reso- 
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lution was lawfully adopted it was 
properly approved by the District 


NEW JERSEY SI 


GENERAL AND SPECIAL LAWS. 


The State, Rutgers, Relator, v. The Mayor! 


and Common Council of the City of New 
Brunswick, Respondents. 
[Feb. Term, 1880.] 


District Courts are inferior courts which the | 


legislature is empowered to establish or | 
abolish in its discretion. 
abolished the term of service of its officers 
is ended and their right to salaries ceases, 
By the act of March 9, 1877, Sec. 2, P. Lp. 
234, it was enacted that one district court 


should be established in every city of this | 


State of 15,000 inhabitants. New Bruns- 
wick then had a population of 16,660. By 
the act of March 14, 1878, P. L. p, 96 this 
section was amended by substituting 20,000 
for 15,000. Held, That this amendment 
was not a special or local law. Whether it 
was a law regulating the internal affairs of 
cities not decided. 

Distinctions between general and special or 
local laws heretofore made reaffirmed. 

Van Riper v. Parsons, 11 Vr. 1 Id. 124, dis- 
tinguished and reaffirmed. 

The classification upon which a general law is | 
based must not be illusory, but founded on | 
qualities related to the purposes of the law. | 


The courts regard the substance of the legis- | 


lation rather than the form. 


On application for a mandamus com- | 


manding the respondents to make pay- 
ment to the relator of salary as a judge 
of the District Court of the city of 
New Brunswick. 

This case was argued on a statement 
of facts agreed on, which will suffi- 
ciently appear by the opinion. 

Mr. J. Henry Stone for relator. 

Mr. A. V. Schenck contra. 

Dervg, J.: By the second section of | 
an act of the legislature, approved 


IPREME 


| March 9th, 187 


If the court is} 


Court, and the bill must, therefore, be 


--dismissed with costs. 


COURT. 


7, entitled “An act eon- 
stitnting District Courts in certain 
cities in this State,” it was enacted that 
oue district court should be established 
in every city of this State of fifteen 
‘thousand inhabitants, and that cities of 
(one hundred thousand or over should 
| be entitled to two pra courts, P. 
L. 1877, p. ey 

When this act was passed the city of 
New Brunswick had a population of 
16,660 inhabitants, and was therefore 
one of the cities of this State in which 
one district court was established by 
the act. 
ed as judge of the district court of the 
city of New Brunswick, March 30th, 
1877. ‘The prescribed term of his office 
was five years from the date of his 


The relator was commission- 





commission. By a supplement to the 


| 
above mentioned act, which supple- 


|ment was approved March 14th, and 
took effect March 30th, 1878, the sec- 
‘ond section of the original act was 
amended by substituting twenty thou- 
sand in the place of fifteen thousand in 
the designation of the minimum pop- 
julation entitling a city to a district 
‘court, and the district courts, there- 
fore, established in all cities having a 
| population of less than twenty thou- 
sand inhabitants were abolished, P. L. 
1878, p. 94. This supplement, if valid 
and efficacious, abolished the district 
‘court in the city of New Brunswick, 
| and in abolishing the court of which 
the relator was a judge vacated his 


office. 
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The relator was paid his salary up to 
March 30th, 1878. He now applies 
for’a mandamus to compel the common 
council of the city to issue a warrant 
for his salary from that date to the 
expiration of the next current quarter, 
ending June 30th, 1878. 

District courts are inferior courts, 
which the legislature, by Art. VI. See. 
1844, is 


I, of the constitution of em- 


powered to establish, alter or abolish 


in its discretion as the public good 
may require ; and if in legislative dis- 
cretion the court is abolished, the turn 
of service of its officers will thereby be 
terminated, City of Hoboken v. Gear, 
3 Dutch, 265; Love v. Mayor of Jer- 
sey City, 11 Vr. 456. It admitted 
that if the supplement of 1878 be re- 
garded as a special or local act within 
Vil 


as 


is 


the meaning of paragraph 9, See. 
of Art. VI, of the constitution 
amended in 1875. public notice of the 
application therefor was legally given 
The sole point reserved for argu- 
ment is whether the supplement in 
question belongs to that class of leg- 
islation which is interdicted by para- 
graph 11, Sec. VII, Art. IV of the 
amended constitution, as being a spec- 
ial or local law regulating the internal 
of Cities 
ure embraced the designation of 
towns in this constitutional provision, 
State (Pell) v. Newark, 11 Vr. 550. 
defendants in 


affairs towns or countics. 


in 


The contention of the 
support of the efficacy of this supple- 
ment to accomplish the legislative pur- 
pose, is two fold. First, that a stat 
ute establishing a court for the adjud- 
ication of disputes between private in- 
dividuals is not a regulation of the in- 
ternal affairs of a city, though the jur- 
isdiction of such a court is limited with- 
in the territorial boundaries of the 
city ; and, second, that the supplement 
in question does not come within the 
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designation of a special or local law, 
though it happens to have effect only 
on the court which was established by 
the original act in the city of New 
Brunswick. We do not deem it nec- 
essary to consider the elaborate argu- 
ment of the counsel on the first of the 
propositions. The case can be dispos- 
ed of on the second. 

In the strictest sense special or local 
laws would comprise all such laws as 
are confined in their 


limited number of localities or subjects, 


application to a 


and a general law be one universal in 
its application. In 
the legislature relating to a particular 
kind of private corporations or to a 
particular class of municipalities would 
fall within the prohibition of the con- 
stitutional interdiction as being special 
or local, however general they might 
be in their application within the scope 
of the purpose of such legislation. But 
this is not the signification given to 
their terms by this court in the case of 
Van Riper v. Parsons, 11 Vroom 1; id. 
127. When that case was first before 
this court it was held that within the 
sense of these prohibitory clauses a 
contradistinguished 


this sense acts of 


general law as 
from one special or local is a law that 
embraces a class of subjects or places 
and does not omit any subject or place, 
naturally belonging to such class. The 
second time that case passed un- 
der judicial examination in this court, 
the holding was that a law framed in 
general terms, restricted to no locality, 
and operating equally upon all of a 
group of objects, which, having regard 
to the purpose of the Legislature, are 
distinguished by characteristics suffi- 
ciently marked and important to make 
them a class by themselves, is not a 
special or local law but a general law, 
without regard to the consideration 


that within this State there happens to 
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be but one individual of that class, or 
one place where it produces effects. 
The statute which the court in that 
case gave effect to, in fact spent its 
force entirely in its application to Jer- 
sey City. The distinction is to be ob- 
served between classifications which 
are merely illusory, and those which 
are of such a nature and founded on 
such qualities or characteristics as 
make the objects to which the legisla 
tion applies a distinctive class by itself. 
Acts of the legislature of the first class 
are within the constitutional prohibi- 
tion. Those latter are not. And in 
passing upon the constitutionality of 
legislative acts, the courts scrupulous- 
ly regard the substance of the legisla- 
tive provision, giving only a secondary 
consideration to the form in which it is 
expressed. 

The original act establishing Dis- 
trict Courts is an act both local and 
special in the strict sense of those 
words, It did not establish such 
courts in all the political divisions of 
the State; nor did it create them in 
all cities or towns in the State. The 
constitution of these courts and the 
expenses incident to their maintenance, 
made their establishment uniformly 
throughout the State unwise and 
Consequently the Leg- 
establishment 
only in certain of the cities of 
the State, and adopted as a method of 
classification a minimum population of 
fifteen thousand. The Legislature, for 
reasons satisfactory to itself, after- 
wards deemed it proper to modify the 
classification contained in the orig- 
inal act by adopting a minimum 


im politie. 
islature ordained their 
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of twenty thousand, and instead of 
repealing the first act and proposing a 
new statute throughout, adopted the 
method of an amendatory act by way 
of a supplement to accomplish that 
end. A supplement is a mere modifi- 
cation of or addition to the original act ; 
both are to be read as parts of one law, 
and are to be considered as one law in 
which the provisions of the later en- 
actment and the terms of the original 
act, so far as they have not been altered, 
contain the expression of the legislative 
will. Hawthorn v. Hoboken, 3 Vroom 
172; Stephens & Condit Tr. Co. v. C. 
R. R. Co., 4 Vroom 231; State v. Ber- 
gen, 5 Vroom 438. 

The relator coucedes that the classi- 
fication contained in the original act 
was a proper classification. Indeed he 
places his right to the remedy he seeks 
on the constitutionality of the original 
act. Without it be has no standing in 
court. If a classification on the basis 
of a population of fifteen thousand was 
legally sufficient, no reasoning can be 
adduced for withholding the same 
effect from a classification on the basis 
of a population of twenty thousand. 
We can not say that a classification 
founded on a discrimination in creating 
a class of cities in which the law shall 
apply is substantial and efficacious to 
to make the law valid in the one in- 
stance, and in the other is illusory 
and evasive. 

Applying the rules of constitutional 
construction, heretofore adopted by 
this court, we think the act in question 
abolished the office of the relator and 
that the rule to show cause should be 
discharged. 
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COURT OF CHANCERY OF NEW JERSEY. 


ABSTRACT OF RECENT CHAN- 
CERY DECISIONS. 


Answer of a Corporation.— De- 


facto Officers— Validity of Election—| 


Amendment of Answer.—1. Upon a 
motion to suppress an answer of a cor- 
poration put in under its seal, duly 
verified, objection was made to the 
capacity of the persons who procured 
the answer to act for the corporation, 
and it was insisted that the answer 
was not the answer of the corporation. 
It was true that a new set of officers 
had assumed control of the corporation 
after the suit was begun, and before 
the answer was filed. The suppression 
of the answer was asked for on two 
grounds: first, because it should have 


been filed and authenticated by the per- 
sons who were in office as its managers 
at the time the suit was brought, and 
not by those who came into office after- 
wards ; and second, because the officers 
by whom the answer was filed, had no 
right to act forit or to bind it, they 


not having been legally elected. 


4. A de facto officer is one who has 
the reputation of being the officer he 
assumes to be, and yet is not a good 
officer in point of law.—Jbid. 

5. It is no defence to a suit brought 
by the defacto officers of a corporation 
that they were not legally elected.— 
Ibid. 

6. A court of equity has no authority 
to determine the validity of the elec- 
tion of the officers of a private corpor- 
ation, and pronounce jadgment of 
amotion, but when the question of the 
validity of such an election necessarily 
arises in the determination of a suit 
properly cognizable by a court of 
equity, it will determine it, as it would 
any other question of law or fact nec- 
essary to be decided to settle the rights 


i of the parties.—Jbid. 


7. The discretion of the court in al- 
lowing answers to be amended should 
always be exercised cautiously and 
leave should never be granted except 
when necessary to the doing of justice. 





Held, | 


—Lbid. 
Written Agreement not to be 


that the answer was filed by the proper | Modified by Parol.—JZnsurance Pol- 
persons and that the court could not! icy not to be set-off against Mortgage. 
on this motion enquire into the validi-|—A mortgage was made by the defen 
ty of the election. Mech. Nat. Bank | dant to the New Jersey Mutual Life 
at Newark v. H. C. Burnet Mfg. Co.\Insurance Co, May 29th, 1871, for 
Opinion by Vice Chancellor. ($4,000, payable one year after date, 

2. When a change occurs in the offi- | with interest. About the time of the 
cers of a corporation between the time | delivery of the mortgage the company 
it is brought into court and the time|insured the life of the defendant for 
when its answer is filed, the answer | $5,000, and issued a policy for that 
must be filed by the persons who are | sum, payable to his wife. Upon a suit 
officers at the time of the filing.—JZdid. | to foreclose the mortgage an answer 

3. The acts of the defacto officers of | was filed in which it was insisted that 
a corporation are valid, so far, at least,|these two papers were delivered co- 
as they create rights in favor of third | temporaneously under a parol agree- 
persons.—Jbid. ment that the defendant was not re- 
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quired to pay the mortgage according | 
to its terms; in other words that he) 
was not to be required to pay at the | 
time stipulated in the mortgage nor in| 
money as required by the mortgage. 
Stated in the defendant's own words, | 
the arrangement 
est accruing on the mortgage was to 
be paid by the dividends earned by the 
policy, and the defendant was not to 
be called upon to pay the principal 
until the policy became dune, and then 


was thus: the inter- 


the mortgage was to be paid out of the 
money due on the policy. No bill was 
filed to the mortgage. The 
defence was made by answer alone, 
and the question to be decided was | 


reform 


whether this cotemporaneous parol 
agreement could be given effect under 
the pleadings so as to vary the terms 
of the mortgage. It was //eld that it 
could not. “ When the parties to a, 
contract have deliberately put their 
engagements into writing, in such 
terms as import a legal obligation, 
without any uncertainty as to the ob- 
ject or extent of their engagements it 
is conclusively presumed that 


part of their contract was reduced to 


eve ry 


writing and all oral evidence, therefore, | 
of what was said previously or at the 
time, must be excluded.” Until a con- 


tract is put into writing it is always 


subject to be changed or modified by 
parol, but after it is put into writing 
and exeeuted, the writing itself, in the 


absence of fraud or mistake, must be 
taken 


were the 


conclusive evidence of what 


as 


ultimate intentions of the 


parties. 
A defendant can not by xuswer alone 


| not 
‘merely reduces the amount recoverable 


‘alone, but a cross 
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avail himself of the defence of fraud in 
the consideration of a mortgage, which 
does not go to the extent of a complete 
nullification of the instrument, but to 
have the benefit of such a defence he 
a eross. bill. 


Opin- 


must have recourse to 
Parker. Receiver vy. Jameson. 
ion by Vice-Chancellor. 

Cross- Bill.—Set-off —Recoupment. 
—1. The defence of fraud in the con- 
sideration of a mortgage, which does 
overthrow the instrument, but 
upon it, can not be made on answer 
bill must be filed. 
Parker, Receiver v. Hart. Opinion 
by Vice-Chancellor. 

2. A foreclosure suit is so far a pro- 


ceeding in rem as to exclude the de- 
4 


‘fence of set-off.—J/bid. 


3. Recoupment is the right to set 
off unliquidated damages, while the 


‘right of set-off, as distinguished from 


recoupment, comprehends only liqui- 
dated capable of 
being ascertained by caleulation.— Lid. 

Divoree.— Vesertion.—1. If a wife 
afterwards 


demands, or those 


deserts without cause, and 
realizes that she has acted foolishly, 
and would return if the way were open 
for her, but her husband refrains from 
doing anything to induce her to return, 
for the purpose of making her absence 


‘aground of divorce, her desertion is 


not obstinate. Zrall vy. Trall. Opin- 
ion by Vice Chancellor. 

2. But 
attempt to induce his wife to return, 
when itis clear that any efforts in that 
direction will be unavailing.— /bid. 


a husband is not bound to 
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CASES BEFORE THE 


MERCER QUARTER SES- 
SIONS. 


TAXATION OF COSTS. 


State v. Walsh 
{Filed March 19, 1880. | 

Under Rev. 266, $2, magistrates have power 
in criminal cases to require witnesses ex- 
amined by them to give recognizances with 
sureties for their appearance as witnesses on 
the trial, or to commit them to the county 
jail in default thereof. 

The fees of the 
part of the taxable costs, and payable by 
defendant or State. 

On motion to retax costs. 

Stewart, P. J.: John EK. Walsh was 
arrested for committing an assault and 
battery, and at his examination before 
the magistrate one John Barclay ap- 
peared and was examined, and, in de- 


witnesses so confined are a 


fault of a recognizance, was committed 
to the county jail for detention as a 
witness. Walsh was subsequently in- 


dicted, tried, convicted and sentenced 


to pay a fine of $100 and costs. Barclay | 


testified at the trial. Im taxing the 
costs, the clerk ineluded the item of 
$41, bcing the amount due Barclay for 
82 days’ detention in jail at fifty cents 


per day. Walsh paid the $41 under 


protest, and now moves a retaxation of 
this item, claiming that the County is 
hable therefor. 

The right to bind a witness by re- 
cognizance to testify on trial of a felony 
for failure to give 


or to commit him 


such recognizance was first given in 


England by statute in 1556, (the bind- | 
ing effect of this statute secims to have | 


been recognized in an carly cuse in 


Georgia, State v. Asselin, Charlt. 187) 


and was further regulated by subse | 


INFERIOR COURTS 


quent enactments, including misde- 
meanors, a synopsis of which may be 
found in Rosecoe’s Crim. Evd. (7th Am. 
ed.) 105; Ist Areh. Crim. Pr. *47, 
But notwithstanding these statutes 
i'and what is said in 1 Burns’ Just. 549, 
'En’d (W.), it bas questioned 
whether the examining magistrate could 
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require a witness before him to find 
sureties for his appearance, and in de- 
fault thereof commit him. Evans v. 
Rees, 12 Ad. and El. 55; 4 Per. and 
Dav. 32; Anon., 3 Burns’ Just. 207; 2 
Stark Evid. 82. See People v. Web- 
|ster, 3 Park. 503. 

In Bennet v. Watson, 3 M. & S. 1, 
however, a married woman was com- 
mitted as a witness; and in Ha parte 
Williams, 13 Price 673, infancy was 
held to be no defence to a forfeited re- 
cognizance given by the defendant to 
appear as a witness. See also Beasley 
v. State, 2 Yerg. 481, where 
infaney was held to be no defence to 
the pwyment of criminal costs. Also 
| Hanna v. State. 60 Ala. 100. In State 
iv. Line, 11 Kan. 458, a statutory pow- 
er requiring witnesses ip criminal cases 





to give personal recognizances was held 
jnot to justify a binding over of such 
Witnesses with sureties, and that such 
recognizanees although signed by sur- 
| eties imposed no liability on them. See 
| Reg. v. Crawford, 6 Cox Cr. Cas. 481. 

In New Jersey express power is 
given to justices to bind over with suf- 
ficient surety all such persons as de- 
clare anything material to prove the 
said treason or other offence, ete. (Rev. 
266, $2.) This have 
been » trace 


1794, (Pat. 130, s6; R. L. 148, 36; R. 


net, so far as I 


able it, Was passed in 
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S. 225, $7), and such power is further 
recognized in Rev. 269, $15, originally 
a part of the same act (Pat. 131, §9). 

A similar power was conferred on 
sheriffs who arrest witnesses in crimi- 
nal proceedings (P. L. 1837, p. 462,35; 
R. S. 223, $14; Rev. 268, $11,) and also 
in proceedings on the forfeited recog- 
nizance of an inn-keeper, passed in 
1797 (Pat. 239, §27; R. L. 286, §27; 
R. S. 584, §30; Rev. 490, §29). 

Analogous acts exist in other states, 
and may be found in 1 Arch. Crim. Pr. 
*48, notes, and ure held to be consti- 
tutional (State v. Grace, 18 Minn. 398) 
but that it is unjust and oppressive to 
commit a witness to jail who is unable 
to give bail, without proof of any in- 
tention on his part not to appear and 
testify ; and the court may, in its dis- 
cretion, and in a case of great hardship, 
discharge the witness on his own re- 
cognizance. United States v. Lloyd, 4 
Blatch, 427. But it seems not without 
the attorney-general’s consent. Reg. 
v. Freakly, 6 Cox’s C. C. 75. 

Again, in granting an order to a de- 
fendant to bind over his witnesses to 
appear at the next term, the court, in 
State v. Zellers, 2 Hal. 222, said it was 
right that he should have the same 
means allowed him of enforcing the at 
tendance of his witnesses as was allow- 
ed upon the part of the State. See 
Ex parte Johnson, 1 Wash. C. C. 47; 
State v. Waters, 39 Me. 54. In Bickley 
v. Commonwealth, 2 J. J. Mareh 572, 
under a statute of Kentucky which 


authorized magistrates to recognize 


witnesses to attend at a future time in 


court, but said nothing about requiring 


security of them, a person confined in 
jail on default of complying with an 
order of the court requiring him to 
give such security, was discharged on 


habeas COrPpUs ; aud the same doctrine 
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was held in Ohio under similar statute, 
Latshaw’s Case, 2 West. L. J. 123. 

The witness having been justly de- 
tained is clearly entitled to his fees and 
perhaps expenses during such deten- 
tion. In Higginson’s Case, 1 Cranch. 
C. C. 73, under a» statute of the United 
States (1753, c. 13) providing for the 
payment of prison fees only, a witness 
confined because of her inability to ob- 
tain recognizors, was allowed to prove 
the time of her detention and to be 
paid therefor. 

But the question remains whether 
the fees of such witness are properly a 
part of the taxable costs, which the de- 
fendant must pay, and this depends on 
whether such witness can, during his 
detention, be considered as “ attending 
court ” within the meaning of the stat- 
ute (Rev. 408, §2). 

A preliminary examination of some 
of the cases of other states, if we are 
careful not to. be misled by their stat- 
utes (for all costs are statutory), may 
assist our arriving at a correct result. 
The term “costs” has a known legal 
signification and means the sums _pre- 
seribed by law as charges for the ser- 
vices enumerated in the fee bill (Ap- 
person v. Mut. Ben. Ins. Co., 9 Vroom 
388 ; Anon., Spen. 112; Curtis v. Hul- 
sizer, 2 South. 496 ; Wallace v. Coates, 
1 Ashm. 110; McDonald v. Page, 
| Wright 121), and are an allowance toa 
| party for the expenses incurred in a 
\suit—an incident to the judgment 
(Tillman v. Wood, 58 Ala. 578), and 
differ altogether from “fees,” which 
/are compensation to public officers for 
lservices rendered individuals in the 
progress of the cause (/bid: Cowdin 
v. Huff, 10 Ind. 85; Camp v. Bates, 13 
Conn. 1; State v. Wallace, 41 Ind. 
445): thus un executor may be liable 
to pay the fees of the officers incurred 
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in a suit, while not liable to the other 
party for costs. Musser v. Good, 11 
Serg. & Rawle 247. 

Costs in a criminal case are an inci- 
dent of the judgment (State v. Price, 6 
Hal. 203 ; Edwards v. State, 12 Ark. 
125; Dunear v. Com., 4 Serg. & Rawle 
451; Playford v. Com., 4 Barr. 144 ; 
Anglea v. Com., 10 Gratt. 696 ; Libby 
v. Nicola, 21 Ohio St. 414; Michael v. 
State, 40 Ala. 361; Caldwell v. State, 
55 Ala. 135) and a witness for the state 
cannot sue a convicted defendant for 
his fees (Nicolas v. Trickey, 19 Ala. 92. 
See Strein v. Zeigler, 1 Watts & Serg. 
259.) The items must be restricted to 
those allowed in the fee bill (Apperson 
v.Mut Den. Ins. Co; Anon., wbi supra.) 
In Hanness v. Smith, 1 Zab. 495, the 
necessary expenses incurred by a sher- 
iff in preserving property attached by 
him were allowed above his ordinary 
caption fees. But see Curtis v. Hulsizer, 
2 South. 496, where such expenses were 
held not recoverable by a constable. A 
prisoner cannot be charged as part of 
the costs of prosecution with the bill 
ofa physician attending him during 
imprisonment (Connell v. Davidson, 2 
Head. 189); nor with the expense of a 
guard to keep him from escaping, 
through the insecurity of the jail 
(Peters v. State, 9 Ga. 109); nor the 
costs of experts (Clarke’s Case, 104 
Mass. 537; Severin v. Olive, 3 Brod. & 
B. 72; Bayley v. Beaumont, 11 Moore 
497); although physicians seem to be 
an exception (Moore v. Adams, 5 M. & 
S. 156; Willis v. Peckham, 1 Brod. & 
B. 515; Buchanan v. State, 59 Ind. 1; 
People v. Montgomery, 12 Abb. Pr. 
(N. 8.) 257, note; Ex parte Dement 
(Ala.), 6 Cent. L. J. 11; and Lyons v. 
Wilkes, 1 Cow. 591): expenses for 
successful searches for pedigree were 
allowed w Johnson v Lawson, 2? 
Bing 34) 


F 





121 


Costs cannot be ordinarily charged 
for anything that occurs befure the 
beginning of the action. Steidwells v. 
Cooke, 38 Conn. 549; Hepburn v. 
Plunkett, 8 Irish Law 10; Briggs v. 
Calvery, 8 T. R. 629; Kirton v. Braith- 
waite, 1M. & W. 310; See Capel v. 
Staines, 2. M. w W. 850; Kent. v. 
Great West. R. R., 3 C.B. 714; Hyden 
v. State, 40 Ga. 476. 

In Wiewire v. State, 19 Conn. 477, 
a convicted defendant was held liable 
for the costs of a capias issued against 
a witness for the stete, who had diso- 
beyed the subpoena, because (p. 489), 
“it stands on the sume grounds as otli- 
er expenses incurred in procuring the 
attendance of witnesses,” and in Com. 
v. Barnes, 2 Serg. & Rawle 290, the 
converse was held, viz: that the conn- 
ty is not liable for the costs of an xt- 
tachment against a witness for con- 
tempt, where the defendant on hisi’. 1 
was convicted ; such however 
were held not taxable against the losing 
party in a civil case, Rosenkrans v- 
McIntyre, 9 Wend. 471; Contra, 
Butcher v. Coats, 1 Dall. 340. Query: 
whether a foreign witness recognized 
here could include the costs of his 
travel beyond the State; see Hutchins 
v. State, 8 Mo. 288; State v. Stewart, 
Law Repos. (N. C.) 138, 524; Den. v. 
Johnson, 1 Gr. 156; Whipple v. Cam- 
berland Co., 3 Story 84; Scholes v. 
Hilton, 10 M. & W. 15; Dutcher v 
Fulton Co., 38 Ga. 214; Apperson v 
Mut. Ben. Ins. Co., 9 Vr. 388. 
our law every person convicted of 
crime is liable to the payment of the 
costs of prosecution. It constitutes 
in fact a part of the punishment;” 
Dodge v. State, 4 Zab. 466; State v. 
Price, 6 Hal. 203; also State v. Har. 
gate, Conf. Cas., (N. C.) 63; State v. 
Smith, 6 Blackf. 549 

Under the English Statutes, tho de 


eosts 


“R 
»y 
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fendant must, in civil cases, pay what- 
ever expense a person may have incur- 
red by reason of his detention as a 
witness in the cause, and if a foreign 
witness the cost also of bringing him 
over, from the issuing of the writ until 
the time of the trial, Tremain v. Bar- 
rett, 6 Taunt. 88; Schimmel v. Lousa- 
da, 4 Taunt. 695; Sturdy v. Andrews, 
Id., 697; Ansett v. Marshall, 17 Jur. 
114; Vice v. Anson, 3 Car. and P. 19; 
Stewart v. Steele, 4 Man. and Gr. 669; 
Lonergan v. Royal Assurance, 7 Bing. 
725 ; Mount v. Larkins, 8 Bing. 195; 
Temperly v. Scott, 8 Bing. 392; Berry 
v. Pratt, 1 B. & C. 276; Howes v. Bar 
ber, 18 Ad. and El. (N. 


S.) 306; The Bahia, L. R , 1 Ad. & El, 
15 ; Potter v. Rankin, L. R., 5 C. P. 
518 ; Dowdell v. Australian Co., 3 El. 
and Bl. 902 ; see also Radcliffe v. Hall, 
9 Dowl. 802; McAlpine v. Coles, 2 
Dowl. 299; Lopez v. DeTastet, 7 
Moore 120 ; Thelluson v. Staples, Doug. 
421 ; Hagedorn v. Allnut, 3 Taunt. 379; 
and the statute authorizing the issuing 
of a commission to examine foreign 
witnesses, makes no alteration in this 
respect. McAlpine v. Poleo, 1 Cr. & 
Mec. 795; Prouty v. Draper, 2 Story 
199; Evans v. Watson, 3 C. B. 327; 
or an examination de bene esse, Beck- 
with v. Easton, 4 Ben. 357; see Mc- 
Williams v. Hopkins, 1 Whart. 276; 
and a witness for the prosecution in a 
case of felony cannot be examined be- 
fore a master, even with the prisoner's 
consent. Reg. v. Bignell, 16 L. T. Q. 
B. 394. Under the English statutes, 
both the prosecutor and witnesses in a 
criminal case bound over to testify, are 
entitled to costs. Rex v. Paine, 7 
Car. & P. 135; and their costs have 
been allowed in some cases, even when 
not so bound. Reg. v. Butterwick, 2 
Moo. & R. 196; Rex v. Jeyes, 3 Ad. 


S.) 588; Cal-| 
vert v. Scinde R. R. Co., 18 ©. B. (N.| 


& El. 416; so, where the witness wa8 
bound over to testify on a charge of 
felony, where his costs by statute were 
allowed, and the indictment found was 
for a misdemeanor for which no statu- 
tory provision as to costs existed. Reg. 
v. Hanson, 2 Car. & Kir. 912. 

In State v. Hashan, Law Repos. (N. 
| C.) 251, 230, a witness had been recog- 
nized to testify on an indictment at 
| the Sept. term, 1811, which was con- 
|tinued until Sept. 1814, when, fora 
| defect therein, a mol. pros. was entered, 





and the defendant, after conviction on 
a new indictment was held liable to 
pay for the whole time of his attend- 
ance. See also Hayward v. Richie, 
7 Mass. 286. But query, whether his 
recognizance held over. See United 
States v. Butler, 1 Cranch C. C. 422; 
Fulbright v. McElroy, 10 Ired. 41; 
State v. Lane, 11 Kan. 458. 

To recur, however, to the provisions 
of our own statutes and the practice of 
The general Assem|ly of 
New Jersey was authorized to consti- 


the courts. 


tute all courts with their judges and 





(officers and with their respective sala- 


| ries, fees, and perquisites in February, 
1655 (Leam. & Spicer, 408, c. 40). The 
bills thereafter 
enacted, beginning with that of No- 
vember 13, 1675, Leam. & Spencer 


several colonial fee 


96, 538, 569; Kinsey 35, 209, Al- 
linson 22, 160, 488; Nevill 163, 
338 and 351, were all repealed 
and supplied by that of June 13, 1799, 
Pat. 418, from which our present bill 
is mainly drawn. By Pat. 427 §3, the 


clerk was authorized to tax all costs. 








By P. L. 1820, p. 131 §7, the court was 
substituted for the clerk, but by P. L. 
1824, p. 18, this latter act was repeal- 
ed, and since then the Clerk has taxed 
all costs. Some exception was taken, 


at the hearing of this motion, to the 





power of the clerk to tax costs, but his 
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function in this respect being merely 
ministerial, his right seems well settled, 
Abbott v. Matthews, 26 Mich. 176; 
Brady v. New York, 1 Sandf. 569; Me- 
Cann v. Gouge, 9 B. Mon. 56. By 
Rev. 285, §93, ail bills of costs in erim- 
inal cases shall be taxed by the clerk of 
the court in which the judgment is had, 
in the manner provided by law in civil 
causes. 
for fees of witnesses in criminal cases 
for the of 


hence they must be taxed as in civil 


There is no special provision 


mode their payment, 
suits, 7. ¢., “for every witness attend- 
ing a court * * * in his own county, 
for each day,” fifty cents, and the ques- 
tion is, whether a witness in a criminal 


case bound over by a magistrate to 
testify on the trial, is “attending ajany fees whatever in criminal proceed- 


court” during all the time of bis con- 
finement before the indictment 
trial? Jn the following cases the costs 
were taxed against the defendant «nd 
paid by the State, and they seem to 
have established the practice in similar 
cases. In the Mercer Oyer and Ter- 
miner, Oct., 1875, in the case of State 
indicted for murder and 


or 


v. Keenan, 
convicted of manslaughter and sent to 
the State Prison, a foreign witness was 
allowed one dollar per day for 109 days 
during which he had been detained in 
the jail as a witness for the State, by 
order of Chief Justice Beasley who 
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presided at the trial. In an earlier 
of the Smith and Bennett 
case, at the Hudson Oyer, Ben- 
nett was detained as a witness, at the 
sugyestion of the grand jury, and re- 
ceived as a foreign witness $98 for his 
detention for 98 days, until a subse- 
quent grand jury indicted him, where- 
upon his fees were stopped. 

In State v. Sullivan, Union Oyer, 
Jan., 1880, a witness bound over to 
testify on the part of the State was 
allowed the ordinary fee for 162 days’ 
detention, by the direction of Mr. Jus- 
tice Van Syckel, who tried the case. 
As has already been shown, at com- 
mon law, neither the prosecutor nor 


stage 


lbis witnesses were entitled to receive 


ings, an this resulted in the passage 
of the English statutes above cited, 
compensating them as witnesses and 
also paying their expenses while de- 
tained on behalf of the public. From 
the fact that such statutes were deem- 
ed necessary and the cases hereinbe- 
fore referred to, I have very grave 
doubt whether the costs excepted to on 
this motion are properly taxable against 
the defendant ; nevertheless, in view of 
the practice that seems established, I 
shall hold that such costs are a proper 
item and must be paid by him. 
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MISCELLANY. 


THE NEW JUDGES. 

Mr. Justice Magie took the oath of office as 
a judge of the Supreme Court on the 28th of 
February. and took his seat as a judge of the | 
Court of Errors and Appeals on the 9th of 
March at the opening of the Term. 

The Hon. Joel Parker was appointed justice 
of the Supreme Court and confirmed by the 
Senate at the close of the Session. He took 
his seat in the Court of Errors and Appeals | 
22d of March. 





on the 


PERSONAL. 


Mr. John 8. Young has removed from 181 
Market St., to 721 Broad st., Newark. 

Messrs. Ryerson & Ward have dissolved 
partuership. Mr. Ward has taken an office at 
No. 800 Broad st. 

Mr. Louis Schenck has removed from 721| 
Broad St. and taken an office with Mr. Elias 
Mc: row at Yo. 800 Broad st. Newark. 


Messrs. Frederick W. Leonard and R. L. 
R. Penney have formed a partnership under 
the name of Leonard & Penney, at 773 Broad 
Newark. 





Judge Thomas Anderson, of Newton, has 
taken an office in Newark with Mr. Geo D. 
G. Moore, late surrogate, and Mr. Roderick | 


Byington, at No. 745 Broad street. | 


| 


| 


NOTES. | 





On March 23d, upon the return of the per- 
emptory mandamus directing the City Council 
of the City of Elizabeth to levy a tax to pay 
judgements recovered by Peter and Robert 
Goclet, deceased, it appeared that the mayor 
had presented an ordinance providing for a tax | 
levy, which should include these judgments, 
but tuat the Council had struck out these 
judgments from the levy, and that afterwards 
on another day, in view of making this re- 
turn, they had passed a resolution that the 





tax levy should include these amounts, but 





passed no ordinance directing the levy. It 
was objected that the return was illusory and 
insufficient. Judge Nixon said that the writ 
had commanded these debts to be included in 
the next tax levy—not that a separate levy 
should be made, but thai the amount should 
be included in the next general levy ; that the 
return did not show that this had been done ; 
but, on the contrary, that they had expressly 
refused to do it, and then had only expressed 
their intention to obey the writ, but had not 
actually done so. He ordered that the Coun- 
cil should amend the return and show obedi- 
edce to the writ on Monday, March 29th, or 
show cause why they should not be attached 
for contempt. 

An important question in regard to the pow- 
er of the State Legislature to control the pro- 
cess of the United States courts was suggested 
on an application for a mandamus against the 
City of Elizabeth, made on the 23d of March 
last. Chancellor Williamson and Mr. Wilson 
on behalf of the City, called the attention of 
the Court to an act uf the last Legislature, pro- 
viding that upon the issuing of a mandamus 
the Court should consider the capacity of the 
city to bear taxation, and the amount of the 


| debt of the city, and should control the exe- 


cution of the writ accordingly, consolidating 
all proceedings and enforcing them ‘gether. 
The judge said it wasa grave question whether 
the process of the United States courts could 
be affected by a subsequent act of the State 
Legislature, and appointed the following 
Monday to hear counsel. The decision may 
involve serious consequences on either side. 
Some phases of this subject are discussed and 
many authorities cited in Mr. Hornblower’s 
article on Conflict between Federal and State 
Decisions in the March number of the Ameri. 
can Law Review. 





CONDUCTOR GENERALIS AGAIN. 


Office of the New Jersey State Liprarian. 
Trenton, N. J., March 11, 1880. 


Epwarp Q. Kerassey, Esq. 

Dear Sir: Your correspondent in the March 
pumber of Ture JourNAL claims that the edi- 
tions of 1778 and 1764 of ‘‘ Conductor Gener- 
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alis,” mentioned in the January and February 
numbers, must be modern reprints, as he has 
one in his possession published in 1749. I 
have before me a catalogue in which the one 
published in 1749 is called the second edition, 
and this library contains a copy ‘‘ Printed and 
Sold by Andrew Bradford in Philadelphia, 
1722,” which I believe to be the first and ear- 
liest edition. It has written on the title page, 


and on the fly-leaf, ‘‘ Thomas Canby, his 
book, 1722.” 
Yours truly, 
James S. McDano.ps. 





NOTES OF EXCHANGES. 


The American Law Review for March 
contains a valuable article by Seymour D. 
Thompson of St. Louis, upon the Hffect of 
Fraud upon Subscriptions for Stock. The 
scope of the article the writer declares to be 
to answer the two principal questions sug- 
gested by the subject, viz: 1. What misrepre- 
sentation or contealment of facts made by an 
agent of a corporation or joint stock company 
by means of which a stranger is indueed to be- 
come a purchaser of its shares, will entitle 
such purchaser to a rescission of the contract ? 
2. Within what time must such purchaser of 
shares make his election to disaffirm the con- 
tract? Conflict between State and Federal 
Decisions is a vigorous and suggestive article 
in the same number. written by William B. 
Hornblower of New York, a grandson of the 
late Chief Justice Hornblower of New Jersey. 


The Southern Law Review for February | 


and March contains the following leading ar- 
ticles : 1. Regulations of Common Carriers in 


the Carriage of Passengers, by Edwin G. Mer- | 
riam, (citing many cases) ; 2. Haperts’ Prop- | 
erty in his Skill and Knowledge, by J. G. | 
This relates to the question how far | 


Lodge. 








125 


of the patient research and severely consistent 
reasoning which are taught by his methods, 
and by which he has produced the admirable 
‘* Summary ” at the end of this edition. 

The Central Law Journal, March 19 and 
26, contains an article by J. O. Pierce, Esq., 
on the legality of Option Sales or dealings in 


| ‘* futures ” or ‘‘ margins.” The issue of March 
‘J. Phillips, Bo’t of Peter Imlay, price 8s,” | 


26 contains an important case in the U. 8. 
Supreme Court on the Taxation of National 
Bank shares, People of N. Y. v. Weaver. 


The Albany Law Journal for March 20th 
contains two cases in the Supreme Court upon 
this same subject, viz: Cummings v. Mer- 
chants’ National Bank and Pelton v. Commer- 
cial National Bank. An article by ©. G. 
Tiedeman of South Carolina contends for the 
validity of a chattel mortgage upon after-ac- 
quired property. The issue of March 27th 
contains ex parte Siebold and ex parte Clarke, 
the decisions of the U. 8. Supreme Court sus- 
taining the constitutionality of the Federal 
laws providing for supervisors of elections 


Rev. Stat., Tit. 27, §2,016, ete. The former 


of these cases is also reported in the Washing- 
ton Law Reporter of March 15. 


The Reporter (Boston) March 24, contains 
abstracts of New York v. Weaver, above men- 
tioned, Gregory v. Wendel, involving the sub- 
ject of ‘‘ margins” referred to above, Jewett 
v. Dringer, on petition for bill of review, and 
the notorious case of the People v. Cowley of 
the ‘‘ Shepherd’s Fold.” 


NEW BOOKS. 
THe Law anp Practicrk 1n Courts oF Pro- 
BATE, under the Statutes and Decisions of 
the Supreme Courts of Wisconsin and Min- 


nesota, by George Gary. Chicago: Calla- 
ghan & Co., 1879. Pp. 574. 


A good book on this subject is greatly need- 


experts are compellable to testify as such and | ed by the practitioner, but the statutes of the 


whether they are entitled to be paid as pro- 
fessional men for their special knowledge and 


the time they devote to the purposes of the | 
3. Official Bonds of Private Officers, by | and practice of one jurisdiction, and then, if 
4. Contributory Negli- | 
A rather | 


trial. 
Frank W. Peebles. 
gence, by Seymour D. Thompson. 
ill-tempered review of Langdell’s Select Cases 


various States are so different that a general 
If the book is 
to be thorough it must be based upon the law 


treatise is out of the question. 


itis well done, it will be more useful in all 
jurisdictions than if an attempt had been 


made to adapt it toall, Judge Gary seems to 


on Contracts shows ignorance of Prof, Lang- | have had in view the single object of prepar- 
dell’s methods and a failure to appreciate the | ing a book that should be useful and practical 
importance from an educational point of view 'in the courts of his own State and the State 
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of Minnesota, where the law is very much the ; This treatise of which we are speaking be 
same, and the result has been to make a book | gins with an historical introduction : but this 
that will be valuable to lawyers in every State | should have been a chapter rather than an in- 
who are willing to look for the general prin- | troduction, and next to that should have come 
ciples among the local rules and usages. For-| the very excellent chapter on the pleadings 
tunately the theory of the powers and juris-; which is now at the end of the book. It is, 
diction of the Probate Courts adopted in Wis- | no doubt, because the author has not treated 
consin and Minnesota is that which makes | the subject historically that he has failed to 
these courts courts of general jurisdiction | notice the essential difference there is in prin- 
with plenary powers over limited subjects, | ciple between the old action, which lay only 
and not inferior courts with limited jurisdic-| for a wrongful taking, and the modern action, 
tion. A discussion of their powers is there-| which, by furce of the statutes, may be 
fore of more general application, and is based | brought for any property to which a man may 
more directly upon the old English statutes | claim aright of possession. The old action 
and practice. The constitution of these courts | 


| 
was taken from those of Massachusetts, and| property was wrongfully taken the law re- 


was a violent remedy for a violent wrong. If 
is similar to those of New England generally. | stored the property by force, and then settled 
The Probate Courts of New Jersey retain | the question of title. Now by the statute 1 
more nearly than any other, perhaps, the con-| may replevy the furniture my neighbor has 


stitution and practice of the English Ecclesi- | been using for years. To be sure he may 
astical Courts, and a book based upon our| give a bond and retain it, but the principle of 
practice would be more fundamental and of | the common Jaw required me to establish my 
wider application than any other. Until this| right of property before I could disturb my 
hint shall have been acted on, however, the | neighbor’s peaceable possession. ‘To return, 
bar of New Jersey will find a good deal in this | however, to the book in question,—-it seems 
book that will be useful tothem. ‘There are | to have been carefully prepared, with a view 
underlying principles te be discovered in the | to practical utility. The style is simple and 
chapter on the jurisdiction and processes of! direct, and the subject of each section is dis- 
the courts, and the chapters on the probate of | tinctly printed in black-faced type. The table 
wills, the appointment of administrators, in- of cases contains many citations from the New 
ventories, testamentary trusts, guardians and Jersey reports. and one, by an unlucky slip, 
wards, etc., contain much that is of general | from Smithe’s Leuding Cases. ‘The index, al- 
application, and this is stated clearly and sim- | though apparently full, contains no reference 


ply, and, for the most part, accurately, but | tosection 95, which is the only one which 


without any attempt at an exhaustive treat- 


suggests that an unlawful taking is no longer 


ment of questions of law. | necessary to an action. 


A ‘TREATISE ON THE Law oF Reps.Evin, as Ad- 
ministered in the Courts of the United | 
States and England, by H. W. Wells. Chi- 
cago: Callaghan & Co.. 1886. 


A Digest or FreperaAL DECISIONS AND STatT- 
ures, from the earliest period to the year 
1880, together with a table of cases affirmed, 
reversed, overruled and otherwise criticised, 


‘This seems to be a good, practical treatise by Stewart Rapalje, of the New York Bar. 
upon replevin, and answers clearly and con- Jersey City : Fred’k D. Linn & Co., 1880. 
cisely many questions which often present This Digest is prepared upon the same plan 


themselves suddenly to the practitioner, for | as the author’s New York Reference Digest, 
this violent and effectual remedy is nothing if | referred to in this journal in March, 1879, 


not used promptly, and it is important to| Vol. IL, p. 95. ‘The whole law is divided into 
have at hand a book where the rule can be | topics upon the logical method, and these are 
found at once. ‘The action of replevin, how- | arranged alphabetically. Under each of these 
ever, cannot be understood from merely read- | are various subdivisions, which are again min- 
ing a treatise upon it: it must be studied his- | utely subdivided. Under each subdivision 
torically, beginning with its origin and follow- | are stated merely the names and pages of the 
ing it through all its changes in form and | reports where the subject is discussed. 

purpose, and especially by a study of the; ‘There are two advantages in this method : 


pleadings in the old books and a reverent ob- 
servance of the Notes in Williams’ Saunders. 


first, the saving of expense in bringing a di- 
gest of allthe United States Reports within 
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the compass of one volume, and, secondly, in| old an editor, but it does contain 
certain cases, in the saving of time by fur-|all the notes of the able English editors, and 
nishing at once a list of all the cases on » | the American editors have evidently examined 
special branch of the subject under considera- | the American cases with great industry, and 





tion. Whenever one is making a thorough | 
examination of a question it is a waste of time | 
to look over abstracts of cases covering the | 
whole field ; one must go directly to the cases | 
and wants to find the cases that bear directly | 
on the point. 

The value of such a book in practice de- | 
pends much upon the skill and care with 
which the divisions are made and the cases se- | 
lected. Upon this point we are unwilling to 
express an opinion until we have had more 
time to put the book to a practical test. The 
author bas added to this volume an alphabeti- | 


cal index as a supplement to the loyical digest, 
and the volume contains a table of overruled 


or criticised cases, and a table showing what | 
decisions were affected by the law of the State | 
where the controversy arose. 
A TREATISE ON Wits, by Thomas <a, | 
Esq., in three volumes. Volume fl. Fifth 
American from the fourth London edition, 
with Notes and References to American De- 
cisions, by Joseph F. Randolph and William 
Talcott of the New Jersey Bar. Jersey City: | 
Frederick D. Linn & Co., 1880. 


| 





It is a great advantage to Jerseymen to have | 
a legal classic like Jarman on Wills, edited by | 
New Jersey lawyers. ‘This, no doubt, we owe 
in some degree to the fact that we have now 
in this State an intelligent and energetic law 
book publishing house where New Jersey) 
lawyers are well known and where they feel | 
at home, so that opportunity is given for New 
Jersey lawyers tu suggest and to be selected for 


a work of this kind. We trust that this is but a 


beginning of a series of books to be published 
in New Jersey and written or edited by New 


Jersey lawyers. We think the training of the 
New Jersey bar is such as to fit them for writ- | 
ing books which will be acceptable in all parts | 
of the country, because our law and _ practice | 
have departed less from the common source-— 


are less provincial, if we may so speak—than 


those of any other State. 
if this edition of Jarman may be taken as 


an earnest of what may be expected, we shall 


certainly not have cause to be ashamed of the | 
legal literature of our State. This edition, of | 
course, has not the advantage of the accumn- 
lation of Mr. Perkins’ notes through four pre- | 


vious editions, nor of the experience of so 


have written excellent notes, which have the 
advantage of unity and completeness, both of 
which qualities are liable to be lost in the 
writing of additional notes from time to time. 
The editors have exercised very good judg- 
ment in preparing long notes,which are chap- 
ters in themselves, upon certain subjects 
which are not treated so fully in the English 
books, but are of special importance in this 
country. There is a note of more than fifty 
pages on Gifts to Charitable Uses and another 
of the same length on Personal Disabilities of 
Testators. The facts and principles of the 
various cases are clearly stated, following the 
order of time and the whole forms in each 
case a very valuable discussion of the subject. 
The least satisfactory part is, perhaps, that 


| devoted to idiocy. The present volume con- 


tains its own index and table of cases. The 
printing is well done, but it is unfortunate 
that the paper of the index and table of cases 
does not match that of the rest of the book. 
We trust the second and third volumes will 
not be long delayed 


New Jersey Law Reports, Volume XLI, 
Vroom XII, part III. Trenton: Wm. 8S 
Sharp, Printer and Stereotyper. L880. 
Twelfth Vroom is now complete and brings 

the reports down to the end of the November 


‘Term, 1879: that is, tothe end of the last 


term of Court, which is all that can be asked 


of a reporter. The advantage of this prompt 


reporting is felt when one has occasion to re- 
fer to a decision of vital importance made by 
the New York Court of Appeals in October 
last and is obliged to look for it im insurance 
journals and is told that the regular report 
need not be expected for months to come. 
‘This part of twelfth Vroom contains an un- 
usual number of long cases, several of which 
have attracted a good deal of public attention. 
Among these are, Noyes v. The State, The 
Manufacturers’ Bank v. Dickerson, The State 
v. Jersey City and The State v. Halsted. 
Foulke v. Bond contains a learned discussion 
of the law of adverse possession by Depue, J., 
and the value of the report is increased by the 
statement of the arguments of counsel and the 
cases cited by them. Van Horn v. Goeken, 
Wilson vy. Herbert, Ordinary v. Thatcher, 
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Stewart v. Walters, Township of Union v. 
Rader have already been published or referred 
to in Tue Journau. It will be observed that a 
duplicate of ‘‘ signature” 2E, beginning with 
page 433, is putin at page 426 in making up 
the pamphlet. It would be well to take this 
out before the book is bound, and the reporter 
would no doubt be thankful to have the du- 
plicates returned to him, for they belong to 
the copies not yet bound up. 


AmeRIcAN HrattuH Primers, edited by W. W. 
Keen, M. D. 


Bratin-Work aNnD Overwork, by Dr. H. C. 
Wood. 


Our Homes, by Henry Hartshorne, A. M., M. 
D. Philadelphia: Presley Blakiston, 1880. 
Pp. 149. 50 cents each. 

The publisher may have sent us these books 
because he thought we were not so wholly ab- 
sorbed in the law that our versatile and all- 





devouring mind would not eagerly seek for 

knowledge, presented in a simple form, on. 
every subject, or else he thought that we, and , 
it may be our readers were so intensely de- 

voted to our profession that we must be warned 
of the subtle dangers of over-work and of ill- | 
built ill-ventilated offices and homes. 
Whatever may have been his motive,the action | 


| 


and 


was a beneficent one and we are heart''y ob- 
liged to him and shall endeavor to extend its | 


good influence by recommending these books 


| 
- | 
earnestly to the members of our profession. | 
| 


Those who need this book on over-work are 
those who are too busy to think that they are | 
These 
plain facts about the thinking-machine they 


need to have the | 
| 


working too hard. 
are using so violently forced upon their atter | 
tion. ‘The busy lawyer, therefore, who is mo. 
absorbed in his profession, has the most need | 
of stopping 2 moment to think of the elemen- 
tary principles of healthy living and healthy | 
action. 
These primers state very clearly certain ele- | 
mentary scientific truths which are often not | 
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apparent to the senses, ‘but surely make them- 
selves felt in time if they are disregarded. 

Brain-Work and Over-Work treats of the 
construction and nature of the brain, and 
shows how it is affected by various kinds of 
work, and why excitement is much more ex- 
hausting than work, and gives suggestions in 
regard to rest in work and rest in recreation 
and in sleep. 

Our Homes contains very interesting and 
valuable suggestions upon ventilation, light, 
warmth, water-supply, drainage, etc., explain- 
ing clearly the principles upon which they 
depend. 


VICE-CHANCELLOR’S CALENDAR 
[ The place of hearing is Newark, at 10 a.m. 
unless otherwise stated. ] 
APRIL. 
6 and 7, Stanford v. Lyon. Mr. L. McCarter, 
Mr. B. Gummere. 
8, Anderson v. Anderson. Mr. Spencer, Mr. 
Carmichael, 
13, 14, 15 and 16, Post v. Van Houten. 
Hoxsey, Mr. Hopper. 
20 and 21, Benedict v. Pillsbury. Mr. Keen, 
Mr. Van Gieson. 
Campbell v. Edwards Ex’rs. 
Mr. Coult. 
Harris v. Booth. 


Mr. 


9” 


Mr. Hassell, 


27 


Mr. Price, Mr. Hill. 

MAY, 

Brewster v. Brant. Mr. Berry, Mr. Shafer. 

6 and 11, Cline v. Lathrop, Receiver. Mr. 

Schomp, Mr. deForest. 

12, Sayre v. Gardner. Mr. Borcherling, Mr. 
Taylor. 

13, Carver, et al. v. Ziegler. 
Mr. Skillman. 

18 and 19, Rahway v. Lindsley. 
Mr. Stone. 

20, Merrick v. Lambert. Mr. Vail, Mr.Shafer, 

25 and 26, Livermore v. McNair. Coult & 
Howell, Mr. Taylor. 

27, Mathew’s Ex’rs v. Fichter. Mr. Neighbor, 
Mr. Smith. 


4, 
5, 


Mr. Voorhees, 


Mr. Lupton. 





